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Analysis of Trusts as to Federal 
Income Tax Liability 


By ARNON W. WELCH* 


HE enacting provision of Section 161 (a) of the 

1928 Act (similar provision in prior acts) reads: 
“The taxes imposed by this title upon individuals shall 
apply to the income * * * of any kind 
of property held in trust * *—” 

Trusts may be classified as fol- 
lows: 

1. Gifts in trust— 

(1) Testamentary trusts 

(2) Voluntary trusts created by 

deed 
. Employees’ Trusts (profit-shar- 
ing plans) 
. “Massachusetts” Trusts 
. Receivership and Bankruptcy 
Trusts. 

“Trust” is defined by Bouvier as 
“a right of property, real or personal, 
held by one party for the benefit of 
another.” None of the Federal rev- 
enue acts has attempted to define the 
term “trust”. The 1918 Act and all 
subsequent acts have provided spe- 
cifically for the taxation of income 
from trusts, and have defined ‘“‘fidu- 
ciary” substantially as follows (Sec. 
701 (a) (5) 1928 Act): 

The term “fiduciary” means a guardian, trustee, executor, 


administrator, receiver, conservator, or any person acting in 
any fiduciary capacity for any person. 


Gifts in Trust 

Gift is characterized by an absence of consideration 
necessary to attach legal obligation to a promise to be 
performed in the future. Gift, of course, is not a prom- 
ise, but a present act; when completed according to 
law, it needs no consideration to support it. 

In the case of a gift in trust the grantor usually dis- 
poses completely, as a voluntary and gratuitous act, of 
the title—legal and equitable, immediate and ultimate— 
to the fund (called the corpus) put in trust. If the 
trust be created by deed, the grantor may retain the 
right to receive the income therefrom for life and/or 
the right to revoke the trust at will. If the trust be 


*Member of the New York Bar. 
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revoked, the title would revert to him. But until re- 
voked, he would not, ordinarily, have any right in or 
to the corpus per se. 

It is neither necessary nor desirable 
here to go into the refinements of 
contingent or reversionary interests, 
whereby the grantor might have an 
equity in the corpus. It is a type 
which is now being considered. That 
type is one which disposes of prop- 
erty by means of a gift in trust. The 
complete disposition is made by con- 
veying the immediate title to one or 
more trustees, with provision for one 
or more “remainders over” upon the 
termination of the life interests 
thereby created. That is to say, 
when the fund has satisfied the tem- 
porary purpose for which it is thus set 
aside by the settlor or testator, the 
trustees are to pay it over absolutely 
to those designated by the instrument 
creating the trust. It may be said 
generally, therefore, that the charac- 
teristics of this type of trust are life 
estates, remainders over, and the ab- 
sence of an economic consideration 
flowing to the grantor. 

The tax upon the net income of a testamentary trust 
is paid by the trustee, where the net income exceeds the 
exemption of $1,500. (Earned income credit is not 
allowed to a trust.) However, in determining the net 
income of such a trust, in addition to the unlimited al- 
lowance for charitable contributions provided for by 
the will, the trustee deducts from what would otherwise 
be the net income computed for an individual (Section 
162 (b) (c), 1928 Act) : 

(a) The amount of income to be distributed cur- 
rently to beneficiaries, whether or not actually distrib- 
uted; and 

(b) Where distribution is discretionary with the 
trustee, the amount of income for the taxable year 
“properly paid or credited” to the beneficiaries. 

Those amounts to be distributed or properly paid or 
credited are included in the income tax returns of the 
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THE NATIONAL 
individual beneficiaries constituting the distributees. It 
may be here noted that ordinarily profits from the sale 
of trust corpus do not constitute distributable trust in- 
come, but increase the corpus. The tax, if any, on such 
profits will be paid by the trustee. Neither do stock 
dividends constitute income for tax purposes. In other 
words, pure trust income usually consists of cash divi- 
dends, interest, rents, and royalties. It may be noted, 
also, that dividends and nontaxable interest received by 
the trust retain their character as such to the full extent 
of the distributee’s interest therein. 

The foregoing paragraphs dealing with the taxation 
of the income of testamentary trusts apply to other 
gifts in trust, created by deed, with the following ex- 
ceptions : 


(a) Revocable trusts, the income of which is tax- 
able to the grantor. 

(b) Where any part of the income of a trust is or 
may be payable to the grantor or applied for his benefit, 
such part of the income is taxable to the grantor. 


From the wording of Section 167 of the 1928 Act 
it appears that Congress has made taxable to the 
grantor the income of any trust, whether revocable or 
irrevocable, where the income of the trust is or 
may be applied to the payment of premiums upon 
policies of insurance on the life of the grantor. This 
provision was ably treated by Joseph D. Brady, Esq., 
in the December, 1929, issue of this magazine, and will 
not be further considered here, except to quote Mr. 
Brady’s conclusion, which is as follows: 

It is the conclusion of this writer that the clause of 219 (h): 
which seeks to tax to the grantor of an irrevocable life in- 
surance trust the amount of the trust income applied to insur- 
ance premiums, will not survive an attack on its constitution- 
ality. Therefore, in those cases where individuals, who desire 
lawfully to accomplish a saving in income tax, create an irrev- 
ocable life insurance trust, they may do so with reasonable 
confidence that the Government will not be able to tax them 
on any portion of the income received by the trustee. 


Employees’ Trusts 


As regards employees’ trusts coupled with a bonus, 
pension, or profit-sharing plan, no part of the income 
of such a trust is taxable to the trustee. Section 165 
(1928 Act) provides that the income from such a trust 
and the amounts contributed by the employer thereto 
are taxable to the distributee “in the year in which dis- 
tributed or made available to him’. Here, too, divi- 
dends and non-taxable interest retain their character 
as such. The amounts received by employees from 
such funds, other than their own contributions and in- 
come from such contributions, are in effect additional 
compensation for services rendered. 


The “Massachusetts Trust” 


As far as gifts in trust are concerned, it appears that 
it makes no difference that the thing put in trust is a 
going business, sole proprietorship or partnership in 
form. The taxation of the net income from such a 
trust is governed, broadly speaking, by the same rules 
that govern the taxation of income from other gifts 
in trust created by deed or will. But when one consid- 
ers for tax purposes that type of trust variously re- 


1Section number refers to 1924 and 1926 Acts; substantially 
the mame as Section 167 of the 1928 Act. 
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ferred to as “Massachusetts trust”—common-law trust 
—investment trust°—business trust, it is a different 
story. 

Perhaps no other type of organization has had such 
a hectic time in the courts during the last twelve years 
or so as has the “Massachusetts trust”. In addition to 
purely investment holding that form of organization 
has been used for every kind of business from a retail 
grocery store to a large factory and from a small ferry 
to a national express service. In this connection, it will 
not, perhaps, be amiss to review briefly the leading Eng- 
lish case of Simith v. Anderson (1880) 15 Ch. Diy. 
247, which has given the cue for legal battles over the 
character of such organizations up to the present time. 


Smith v. Anderson is an interesting case. It involved 
The Submarine Cables’ Trust, formed under deed of 
trust dated September 6, 1871. There were six trus- 
tees. The capital of the trust was to consist of 4,200 
certificates, presumably transferable, of the nominal 
(par) value of £100 each or a total of £420,000. The 
purpose of the trust was to invest in the securities of 
ten or eleven submarine cable companies, and to rely 
principally upon the “law of averages” for a profit in 
addition to the normal interest return upon the invest- 
ment. Among other things the declaration of trust pro- 
vided for absolute control by the trustees, gave them 
limited powers of sale, and provided further for the 
redemption of certificates and the eventual: liquidation 
of the fund and distribution of the proceeds to certifi- 
cate holders. 


Naturally, the trust deed did not provide for “re- 
mainders over’. The shareholders were not giving 
away anything or making a complete disposition of 
property. They were investing, and the arrangement 
was, in its pure and original sense, an investment trust. 
While the trustees had legal title to the trust corpus, 
each shareholder had one or more certificates repre- 
senting, not only his right to income, but to a propor- 
tionate share of the corpus upon liquidation. In other 
words, he had an equitable right in the corpus per sc. 
And thus it has ever been with business and investment 
trusts. 

An action was brought against The Submarine Cables’ 
Trust to have it wound up as an illegal “association” 
under Section 4 of the English Companies Act of 1862. 
The pertinent provisions of that section were: 

“No company, association, or partnership consisting of more 
than twenty persons shall be formed after the commencement 
of this Act for the purpose of carrying on any other business” 
(that is to say, any business other than banking) “that has 
for its object the acquisition of gain by the company, associa- 
tion, or partnership, or by the individual members thereof, 
unless it is registered”, etc. 

The court took the logical position that in order to 
subject The Submarine Cables’ Trust to the statute it 
was necessary to show two things: 

(a) That there was an “association” of twenty or 
more persons, and 


(b) That as such 
on” business for gain. 

The court treated those as separate and distinct ele- 
ments, the first to be determined bv the legal effect ot 


‘ 


‘association” they were “carrying 


2The term “investment trust’’ is herein used in a narrow sense, 
referring to investment enterprises created and organized under 
declarations of trust, and not referring to corporations many of 
which are now styled investment trusts. 
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the arrangement provided in the declaration of trust, 
the second to be determined from what was actually 
done. The holdings on those two matters may be sum- 
marized as follows: 


. The certificate holders were not in any wise “asso- 
ciated” together, because there was no contract rela- 
tionship between them. They were merely independent 
investors owning equitable interests in a common fund; 
they were in no wise united either for concerted action 
or under mutual obligations. 


2. The trustees on the one hand and the certificate 
holders on the other were not “associated” together, be- 
cause the certificate holders could not exercise control 
over the trustees; the trustees were principals, and not 
agents of the certificate holders. 


3. The Submarine Cables’ Trust was not conducting 
any kind of business, because there was not a series or 
that “repetition of acts’’ necessarily implied in the ex- 
pression “carrying on business.” There was no trad- 
ing or speculating in securities, but merely an invest- 
ment coupled with a power of sale and reinvestment 
which would be necessarily incidental to any trust for 
the proper protection of the trust fund. 


+. The trustees alone may have been associated to- 
vether, but they were not carrying on a business and 
were fewer than 20 in number. 

The conclusion, therefore, was that The Submarine 
Cables’ Trust was not subject to the Act of 1862. 

The Supreme Judicial Court of Massachusetts has 
never treated such arrangements as “associations”, but 
cither as trusts* or partnerships‘. In making that dis- 
tinction it has applied the “control” test. By that test, 
if the trustees are subject to the control of the certifi- 
cate holders, even if only to the extent of being elected 
annually, the certificate holders are considered princi- 
pals, the trustees their agents, and the entire arrange- 
ment a partnership. If, on the other hand, the trustees 
are not subject to the control of the certificate holders, 
the trustees are the principals, the certificate holders 
cestuis que trusts, and the arrangement is a pure trust. 
So that, the term “Massachusetts trust’’ really means a 
type of organization, whether existing merely for hold- 
ing property or for conducting a business, created under 
deed of trust which gives absolute powers of manage- 
ment and control to the trustees. The control test has 
heen definitely discarded for Federal tax purnoses, as 
well as by some of the states for other purposes. 

Coming now to the Federal income tax, the statutory 
provision which has brought such trusts within the 
purview of the Act as corporations is the following 
definition of corporation’: 


The term “corporation” includes associations, 
companies, and insurance companies. 


Under that definition, Massachusetts trusts, 
“doing business”, are classified by the courts as “‘asso- 
ciations”. Limitations of space do not here permit a 
review of the chain of Federal decisions on this sub- 
ject. The more important ones are: Crocker v. Malley 
(1919) 249 U. S. 223; Hecht v. Malley (1924) 265 


3 Arrange ments held to be trusts: 
{S1; Williams v. Boston, 208 Mass. 497; Williams v. Milton, 215 
Mass. 1; Bouchard v. First Peoples Trust, 253 Mass. 351. 

‘Arrangements held to be partnerships: Hoadley v. Commis- 
sioners, 105 Mass. 519: Whitman v. Porter, 107 Mass. 522; 
Phillips v. Blatchford, 137 Mass. 510; Ricker v. Am. Loan € Tr. 
Co., 140 Mass. 346. 

Section 701 (a) (2), 1928 Act. 


joint-stock 


when 


Mayo v. Moritz, 151 Mass. 


Same definition in prior acts. 
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U. S. 144; Hornblower v. White (1927) 21 F. (2) 82, 
(1928) 27 F. (2) 777; Neal v. United States (1928- 
1929), 26 F. (2d) 708, 28 F. (2d) 1022, 278 U. S 
oo Little Four Oil & Gas Co. v. Lewellyn (1929) 35 

(2d) 149 (C. C. A.), Petition for writ of certiorari 
coed by the United States Supreme Court January 
27, 1930. 

In view of the fact that the test to be derived from 
Crocker v. Malley and Hecht v. Malley for the classi- 
fication of Massachusetts trusts has been determined by 
subsequent decisions, above cited, those two cases need 
not be here reviewed. The District Court’s decision in 
Neal v. United States was reversed by the Circuit Court 
of Appeals (1st Circuit) on the authority of its own 
decision in Hornblower v. White. Consequently, con- 
sideration of Neal v. United States may also be waived. 

The Little Four Oil & Gas Co. case involved a trust 
arrangement organized for the purpose of “buying and 
selling real estate and mining and drilling for oil and 
gas thereon”. Shares in the capital fund were repre- 
sented by transferable certificates. The trustees were 
principals, which would make the arrangement a pure 
trust under the Massachusetts rule. They were also 
carrying on a business. It was held that because the 
trust was doing business it was subject to income tax 
as a corporation. Certain language of the Circuit Court 
of Appeals (3rd Circuit ) would seem to leave no room 
for further doubt on the part of the most sanguine as 
to the test to be applied: 

The theory that the distinction between trusts of these classes 
and their consequent liability for taxes is based on the powers 
exercised by the shareholders—great or little—is no longer 
seriously regarded. The real test is whether the shareholders 
or trustees, or both combined, carry on a business for profit, 
and, if they do, they constitute a business trust—in legal effect 


an association or a joint-stock company—with liability for 
taxes. 


Very clearly, the Little Four Oil & Gas Co. case and 
certain other cases sustain the Treasury Department’s 
classification of trusts as holding trusts and operating 
trusts. That classification is set forth in regulations as 
follows: 

Holding trusts are those in which the trustees are merely 
holding property for the collection of the income and distribut- 
ing it among the beneficiaries and are not engaged, either by 
themselves or in connection with the beneficiaries, in the carry- 
ing on of any business. Such trusts are not associations within 
the meaning of the law and are not subject to the tax. 

Operating trusts are those in which the trustees are not 
restricted to the mere collection of funds and paying them over 
to the beneficiaries but are associated together in much the 
same manner as directors in a corporation for the purpose of, 
and are actually engaged in, carrying on some business enter- 
prise. These trusts, whether of the Massachusetts type or 
otherwise, are to be deemed associations within the meaning of 
the Act, independently of any control exercised by the bene- 
ficiaries, and subject to the tax. 

While “the tax” there referred to was the capital 
stock tax, which was a tax on “carrying on or doing 
business,” that classification is applicable, also, to the 
income tax. Segregating, under the above test, both 
those types that are considered in Massachusetts to be 
trusts and those that are considered to be partnerships, 
there are: 

(a) holding trusts 

(b) operating trusts 

(c) holding-trust-partnerships 

(d) operating-trust-partnerships. 

Under the Massachusetts rule, (a) and (b) are strict 





trusts, and (c) and (d) are partnerships (not associa- 
tions). Under the Federal rule (a) and (c) are strict 
trusts, and (b) and (d) ate associations taxable as cor- 
porations. (The fact that there may be only one trustee 
makes no difference. ) 

There is thus presented this rather anomalous situa- 
tion: 

Perforce of statute the income of corporations, 
whether holding or operating, unless otherwise exempt 
by law, is subject to the corporate income tax; for the 
purpose of such tax no distinction is made between 
corporations on the ground that they are or are not 
doing business. Whereas, operating trusts, that is, those 
that are “doing business”, are subject to the corporate 
income tax, while precisely the same type of organiza- 
tion that is not doing business is not subject to the cor- 
porate income tax. It is something new to the Federal 
income tax law, introduced by the courts and not by 
Congress, that that tax sounds in doing business or that 
doing business: and corporate entity are coextensive 
terms. 

Just what this will lead to with respect to gifts in 
trust remains to be seen. It is a well known fact that 
many private fortunes have been partially split up into 
trusts. Usually the grantor is one of the trustees and 
the trust deed provides that during his life the trustees 
shall have unlimited discretion in making substitutions 
in the trust res. Also, many of such trusts are undoubt- 
edly managed with gain as one of the objects, as well 
as ordinary trust income, and the trustees effect enough 
transactions during a year to be doing business. So 
far, however, it does'not appear that the doing business 
test has been applied to them. 


Federal Income Tax Legislation 


During a period of about twelve years of litigation 
over the character of Massachusetts trusts for Federal 
tax purposes, the only contribution made by Congress 
to a solution of the problem is Section 704 of the 1928 
Act. All that that section does is to try to clear up 
the situation for the past (under the 1926 and prior 
Acts); it gives no guide for the future. Subdivision 
(a) of Section 704 gives legislative sanction to trust 
returns filed for years prior to 1925 under rulings and 
regulations in force at the time such returns were filed 
or at the time of the termination of the existence of the 
trust. Subdivision (b) of the same section provides 
that within one year after the enactment of the 1928 
Act the trustees of certain trusts therein described 
might elect to have the trust taxed as a trust and not 
as an association. Of course, the time for such election 
has long since expired. 

In G. C. M. 6417, VIII-C. B. 152, the position is 
taken that under Section 704 (a) August 11, 1924, the 
date of publication of I. T. 2061, is to be considered 
the date when the Treasury Department expressly 
abandoned the control test and adopted the doing busi- 
ness test for income tax purposes, both as to regula- 
tions and rulings. 


Receiverships and Bankruptcy 


We now consider receiverships and bankruptcy. As- 
signments for the benefit of creditors while not ex- 
pressly providing for remainders over in the form that 
gifts in trust trusts do, bring about the same result. The 
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immediate title to assets is transferred to one or more 
trustees who, depending upon the character of the as- 
signment, may continue or liquidate the business for 
the benefit of creditors. However, two distinguishing 
characteristics may be noted between such assignments 
and gifts in trust. 

First, there are no intervening beneficiaries (life es- 
tates) between the trustees and the creditors. The 
creditors are the immediate and ultimate beneficiaries 
both of the income and the corpus of such a trust. 

Secondly, and more fundamental, is the fact that the 
debtor received from those creditors money or property 
or both under circumstances that imposed upon him a 
legal obligation to repay them the agreed price or rea- 
sonable value of such money and property. Such an as- 
signment is made, not as a voluntary disposition of 
property in the ordinary sense, but to discharge, so far 
as possible, legal obligations. In other words, there 
are present elements both of economic consideration 
and legal obligation that do not ordinarily appear in 
the case of gifts in trust. 

In stating the requirements with respect to the mak- 
ing of corporation returns, Section 52 (a) of the 1928 
Act provides in part: 

In cases where receivers, trustees in bankruptcy, or assignees 
are operating the property or business of corporations, such re- 
ceivers, trustees, or assignees shall make returns for such cor- 
porations in the same manner and form as corporations are 
required to make returns. (Italics the writer’s.) 

Article 392 of Regulations 74, after paraphrasing the 
above statutory provision, continues: 

_ Notwithstanding that the powers and functions of a corpora- 
tion are suspended and that the property and business are for 
the time being in the custody of the receiver, trustee or as- 
signee, subject to the order of the court, such receiver, trustee 
or assignee stands in the place of the corporate officers and is 
required to perform all the duties and assume all the liabilities 
which would devolve upon the officers of the corporation were 
they in control. * * * A receiver in charge of only part of 
the property of a corporation, however, as a receiver in mort- 
gage foreclosure proceedings involving merely a small portion 
of its property, need not make a return of income. 

Again, in Article 744 of Regulations 74 it is said: 

A receiver who stands in the stead of an individual or cor- 
poration must render a return of income and pay the tax for 
his trust, but a receiver of only part of the property of an 
individual or corporation need not. * * * When acting for a 
corporation a receiver is not treated as a fiduciary, and in such 
a case the return shall be made as if by the corporation itself. 
* * * Tn general, statutory receivers and common law receiv- 


ers of all the property or business of an individual or corpora- 
tion must make returns. (Italics the writer’s.) 


In I. T. 2114 (C. B. Dec. 1924, p. 253), where a cor- 
poration went into the hands of a receiver and stopped 
carrying on the business for which it was organized. 
it was held that “it does not necessarily follow that the 
receiver was not operating the property of the corpo- 
ration within the meaning of the Federal Revenue Acts. 
The income taxes are levied directly upon the net in- 
come of corporations, wholly irrespective of whether 
the recipient of the income is actually engaged in car- 
rying on or doing business.” 

It is clear that the Treasury Department takes the 
position that trustees in liquidation of a corporation are 
agents of the corporation. This view is not shared by 
the Board of Tax Appeals where the corporation has 
been dissolved prior to the liquidation. 

In Trustees for Gonzolus Creek Oil Co. v. Commis- 
sioner (1928), 12 B. T. A. 310 (NA), a Texas cor- 
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poration was dissolved by unanimous .consent of its 
stockholders and its property transferred to its direc- 
tors as trustees in liquidation for the purpose of wind- 
ing up the affairs of the corporation. The trustees 
undertook no new operations, but confined their activi- 
ties to the purpose for which they received the property. 
The Commissioner proposed to assess income and ex- 
cess Drofits tax against the trustees as an “association” 
fur the years 1920 and 1921. With respect to a statu- 
tory provision® similar to that above quoted from sec- 
tion 52 (a) of the 1928 Act the Board said: 

The effect of this section is that receivers, trustees in bank- 
ruptcy or assignees who are operating the property or business 
of corporations “shall make returns for such corporations”. It 
is the income of the corporations and not the income of receiv- 
ers and trustees or assignees which is to be taxed. * * * Here 
respondent determined the tax due by the corporation and it 
has been paid. He now seeks to determine a tax, not against 
the corporation, but against petitioners as a taxable entity en- 
tirely distinct and separate from the corporation. He makes 
the date of dissolution the dividing point and computes the in- 
come and invested capital of the corporation and of petitioners 
and treats them as though they had no relation to each other. 

The Board held that the trustees were taxable as the 
fiduciaries of a trust and not as an association. The 
Commissioner has expressed his non-acquiescence in 
this decision. 

Hornblower v. White (1928), 27 F. (2d) 777, pre- 
sents another situation in which trustees in liquidation 
are not taxable as an association. There, the Costilla 
Estate Development Company, a Delaware corporation, 
had got into financial difficulty and a trust in the form 
of a Massachusetts real estate trust had been created 
for the purpose of reducing the property of the cor- 
poration to cash for division among its owners within 
the term of twenty years at the longest. 

However, no property of the corporation was in fact 
transferred to the trustees. The stockholders and bond- 
holders of the corporation deposited their securities 
with the trustees and received trust certificates therefor. 
The trustees were given full power to act in the matter 
as their judgment might dictate, and might either con- 
tinue or discontinue the corporation. One of the 
trustees was made a director of the corporation. The 
corporation was left in possession and management of 
its assets. The trustees conferred with the officers of 
the corporation about its affairs. 

The tax attempted to be imposed upon the trustees 
was the stock issue tax under Section 1100 of the 1918 
Act. The District Court for Massachusetts (1927— 
21 Fed. (2d) 82) applied the control test. It held that 
the Costilla Trust was not subject to the tax, because 
it was not an association; and that it was not an asso- 
ciation, because the trustees had absolute powers of 
control and management and were not subject to con- 
trol by the holders of the trust certificates. 

The Circuit Court of Appeals (27 Fed. (2d) 777) 
affirmed the judgment of the District Court, but on 
entirely different grounds. It held that the Costilla 
Trust was not an association because it was not doing 
business. In its opinion is the following language: 

The measure of control over the trust vested in the bene- 


ficiaries does not seem to be the determining factor, but rather 
whether the trustees are conducting a business for profit or 
gain. 

Again: 

In the case before us the basic purpose of the trust was to 


5SSection 239 of the 1918 and 1921: Acts. 
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liquidate an embarrassed corporation. The trustees never 
owned any property, except the deposited securities, nor took 
any part in the management of the company’s affairs. Their 
activities were only such as naturally followed ownership of 
the securities which they held. This was not carrying on a 
business enterprise. 


Suppose the trustees of the Costilla Trust had taken 
over the property of the corporation and administered 
it? Would they have been subject to the tax? That 
question was not before the court, but the following 
language is significant : 

The power to take over and run the business of the Costilla 
corporation given to the trustees in the deed of trust is limited 
by the purpose for which the trust was created. It does not 
change the essential character or object of the trusteeship; i. e., 
liquidation, not continuing business activity. 

While the tax involved in the Costilla case was the 
stock issue tax, it turned upon the point that the trust 
was not an association subject to such tax imposed upon 
corporations. Since the test applied in determining 
whether a trust is an association is the same for all pur- 
poses, whatever be the nature of the tax, the conclusion 
is warranted that the Costilla Trust would not be sub- 
ject to the corporate income tax. 


What Constitutes “Doing Business”? 


What is doing business? No rule of universal appli- 
cation can be given in answer to this question. It is 
well settled that a single transaction does not consti- 
tute doing business. Neither does the mere creation of 
an organization constitute doing business. Further 
than this, each case is determined on its own facts. 

Doing business is a subject of substantial proportions 
within itself, and it is not within the scope of this arti- 
cle to try to untangle the confusing mass of decisions 
relating to it. Hitherto the question of doing business 
has come up principally in those cases involving the 
corporation tax law of 1909, the capital stock tax, and 
state laws concerning foreign corporations, all of which 
were predicated on carrying on business in corporate 
form. Recent decisions have added to this group the 
Federal income and stock issue taxes as applied to 
Massachusetts trusts. By reason of the wording of 
the stock transfer tax provisions, the Federal stock 
transfer tax’ is in the same category. 

As to what constitutes carrying on business generally, 
Von Baumbach v. Sargent Land Co. (1917) 242 U. S. 
503 and Edwards v. Chile Copper Co. (1926) 270 U. S. 
452 summarize the Court’s position in a way that con- 
tributes to a definite concept of “carrying on business”, 
though the decision in any case still turns upon the 
particular facts before the court rather than a stated 
rule. In the former case it was said: 

It is evident, from what this court has said in dealing with 
the former cases, that the decision in each instance must de- 
pend upon the particular facts before the court. The fair test 
to be derived from a consideration of all of them is between a 
corporation which has reduced its activities to the owning and 
holding of property and the distribution of its avails and doing 
only the acts necessary to continue that status, and one which 
is still active and is maintaining its organization for the pur- 


pose of continued efforts in the pursuit of profit and gain and 
such activities as are essential to those purposes. 


In the Chile Copper case a holding corporation was 
organized to assist in the financing of an operating com- 
pany. Said the Supreme Court: 

(Continued on page 155) 


7Title VIII, Schedule A, Subdivision 3, 1928 Act. Similar pro- 
visions in prior acts. 
























































































































































































































































































BILL to permit the American Government to 
enter into reciprocal arrangements for the pre- 
vention of the double taxation of income flowing 

from the United States to foreign countries, and vice 

versa, has been recently introduced in Congress by, 

Mr. Hawley, chairman of the Ways and Means Com- 

mittee.’ The proposed legislation, embodies recom- 

mendations of the Treasury Department which were 
made after a long and careful study of measures pro- 
posed to eliminate the multiple imposition of taxes on 
the same income. It offers to exempt all income, ex- 
cept income from a business, trade or profession al- 
locable to a permanent establishment 
situated in the United States, per- 
sonal services performed, and real 
estate, situated therein, when derived 
by an individual resident or a cor- 
poration organized in a_ foreign 
country which grants an equivalent 
exemption to individuals resident and 
corporations organized in the United 

States. 

The effect of the provision is to 
allocate, for taxation exclusively at 
the residence of the taxpayer, divi- 
dends, interest, patent and copyright 
royalties and certain other minor 
items of income, and leave subject 
to full liability at source the items 
which are almost universally recog- 
nized as being primarily within the 
tax jurisdiction of the country in 
which the source is located. 

As was pointed out by Secretary 
Mellon in his statement before the 
Ways and Means Committee, under 
the proposed regime, resident American citizens and 
domestic corporations will still have the benefits of 
the credit provisions in section 131 of the Revenue 
Act of 1928 in respect of income taxable abroad, 
and enjoy the additional advantage of receiving their 
foreign interest, dividends and royalties without de- 
duction of any tax in the country assuring the re- 
ciprocal exemption. 

One section deals specifically with the reciprocal 
exemption of income from the operation of aircraft 
derived by nonresidents and foreign corporations. 


Provision in Revenue Act Taken as Model for 
Legislation 


Persons well acquainted with the United States 
Revenue Acts since the Act of 1921, doubtless recog- 
nize this new legislation as being modeled after the 


*Chief of Section of European Law and Taxes, 
Commercial Laws, U. S. Department of Commerce. 
1Text of bill at close of article, page 134. 
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Proposed Bill to Reduce International 
Double Taxation 


By MITCHELL B. CarroLi* 





provision for reciprocal exemption of shipping profits, 
(Sections 212 (b) and 231 (b), Revenue Act of 1928) 
As the result of most foreign maritime countries hav- 
ing enacted corresponding legislation, American enter- 
prises are taxable only in the United States on their 
shipping profits derived in such countries, and the 
profits derived in the United States by foreign enter- 
prises are exempt from the American tax and taxable 
in their own country. 

The mechanism of the proposed legislation is sub- 
stantially the same as in the case of the shipping profits 
provision. If the bill is enacted, the Commissioner 
of Internal Revenue, with the ap- 
proval of the Secretary, will deter- 
mine whether or not a_ particular 
foreign country grants an exemption 
equivalent to that offered in the law. 
The exemption becomes effective for 
the taxable year in which such 
determination is made. 


Treasury Sought Aid of Business 
Representatives 


Prior to the introduction of this 
Bill, the Treasury Department held 
an informal conference on February 
14, 1930, to which were invited rep- 
resentatives of a large number oi 
American corporations carrying on 
business in foreign countries, as well 
as others who are interested in the 
question of alleviating taxes on 1n- 


ternational commerce and _invest- 
ments. 
CARROLL In his opening remarks as presi- 
dent of the conference, Assistant 
Secretary of the Treasury, Walter E. Hope, stressed 


the opportuneness of the ‘proposed legislation, in view 
of the fact that a cabled message had just been received 
from the American Embassy in Paris, indicating that 
the French Government was desirous of initiating con- 
versations with a view of concluding a double taxa- 
tion arrangement. Informal intimations of a willing- 
ness to arrive at such understandings had also been 
received from the governments of Great Britain, Ger- 
many, The Netherlands, and Switzerland, and a delega- 
tion had come from Canada on a similar mission. 


Undersecretary Mills States Purposes of Gathering 


In discussing the purposes of the conference, Under- 
secretary of the Treasury, Ogden L. Mills, expressed 
the opinion that everyone realized the objections to 
double taxation in the domestic field—objections that 
are based on our conception of what is equitable and 
economically sound. “With the growth of world trade 
and commerce, the expansion of business of an inter- 
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national character, and the flow of capital for invest- 
ment purposes over international boundaries, these ob- 
jections apply with equal force, and sometimes greater 
force, to the taxation of the same property or income 
by several countries. Not only is such a practice in- 
equitable, but subjection to taxation in two or more 
jurisdictions constitutes a real barrier to the expansion 
of international trade and investments, with a con- 
sequent retarding of world production and growth of 
purchasing power.” 


Mr. Mills referred to the measures taken by other 
countries to reduce the burden of double taxation on 
their taxpayers, and stated that at least eighteen agree- 
ments have been concluded between European coun- 
tries for that purpose. The constant efforts of inter- 
national committees of experts have resulted in the 
preparation of three model conventions for eliminating 
double taxation, at the Geneva conference of October, 
1928, one of which was proposed by the American 
delegate Dr. T. S. Adams. The final step toward 
establishing a single method of relief was the adoption 
of a uniform code of principles for eliminating the 
double imposition of income, property, and estate taxes, 
at the congress of the International Chamber of Com- 
merce at Amsterdam, in July, 1929, which consoli- 
dates, in so far as possible the Geneva conventions, 
and in the case of differences follows the Adams 
project. The original draft of this code was prepared 
in the American section of the International Chamber 
of Commerce. 


The principles contained in this code were incor- 
porated in the proposed legislation. They represent a 
plan of relief which emanated originally from Amer- 
ican sources, but received the endorsement not only 
of the experts representing twenty-seven governments 
at the Geneva conference, but also the unanimous ap- 
proval of the representatives of world business at the 
\msterdam congress. 


Allocation is Principal Problem 


Dr. T. S. Adams, president of the Double Taxation 
Committee of the American Section, International 
Chamber of Commerce, called to the attention of the 
meeting a number of the important problems incident 
to the proposed legislation. Perhaps the most im- 
portant is the method of allocating the profits of an 
enterprise to the permanent establishments in the dif- 
ferent countries in which the enterprise carries on 
business. The concept of permanent establishment has 
heen adopted because it is employed in all the model 
projects of the international committees of experts, 
and has been incorporated in practically all of the 
double taxation treaties between European states. 
Moreover, it is observed in the legislation of a number 
of European countries. As used in the bill, the term 
includes real centers of management, statutory offices 
or seats, branches, mines, oil wells, factories, work- 
shops, warehouses, offices, agencies, and other fixed 
places of business; but the fact that an individual who 
is a resident of a foreign country, or a corporation 
created or organized in a foreign country has business 
dealings in the United States through a bona fide com- 
mission agent or broker shall not be held to mean that 
such individual or corporation has a permanent estab- 
lishment in the United States. 
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he adoption of this concept has the advantage of 
exempting from taxation casual sales of personal prop- 
erty made within a given country by a nonresident in- 
dividual or foreign corporation, permitting profits 
from such transactions to be taxed in the country 
where the individual is resident or the corporation or- 
ganized. Nevertheless, the problem of determining the 
amount of profits to be taxable in each country in 
which an enterprise has permanent establishments, is 
full of complexities. 

Dr. Adams cited by way of example the case of 
an English company which organized a French com- 
pany to carry on its business in France. The latter 
encountered the strong competition of a French enter- 
prise and lost money. The French tax authorities, 
however, insisted that the French subsidiary was 
merely a part of the English enterprise which was 
operating at a profit and therefore allocated for taxa- 
tion in France a portion of the dividends distributed 
by the English company. The Spanish government 
adopts a similar attitude but has expressed a willingness 
to exempt the profit of a Spanish subsidiary if the 
foreign parent corporation as a whole is operating at 
a loss. 

Dr. Adams proposed as a basis for discussion on the 
subject of allocation the provisions given in Art. 682 
of Reg. 74, which authorizes three methods for al- 
locating income from the sale of personal property 
derived from the sources partly within and partly with- 
out the United States. 

Three Types of Income in Allocation Question 

The next speaker, Mr. Ellsworth C. Alvord, Special 
Assistant to the Secretary of the Treasury, went 
further into the question of allocation to permanent 
establishments. He observed that there are probably 
three types of income. One is income that everyone 
will agree is income from sources within the United 
States. Liability in its respect is unquestioned. 
The second class of income is that which is very clearly 
income from sources without the United States. Such 
income is obviously allocated to the country of source 
for tax purposes. The third type of income is that 
which might be income from sources in the United 
States or income from sources within a foreign coun- 
try or attributable in part to each. The proposed legis- 
lation says that such income will be apportioned in ac- 
cordance with regulations prescribed by the Commis- 
sioner of Internal Revenue, with the approval of the 
Secretary of the Treasury. One of the purposes of 
the meeting was to obtain the views of the representa- 
tives of corporations carrying on international business 
as to just what the nature of such regulations should 
be. 

Separate Accounting Favored 

With regard to this same question, Mr. George O. 
May, of Price, Waterhouse & Company, favored the 
separate accounting theory of apportionment wherever 
practicable rather than a fractional apportionment. He 
believed, furthermore, that both manufacture and sale 
should be recognized as elements in the production of 
profits, and that the principle should be established that 
where goods all of one general character are produced, 
the cost of every unit is the same, and that neither the 
home product nor the exported product is the mar- 


ginal product for the purpose of computation of in- 
come. 
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Independent Factory Price Satisfactory Method 


Mr. William S. Elliott, General Counsel of the Inter- 
national Harvester Company, who spoke on this ques- 
tion from the practical viewpoint of an exporting en- 
terprise, stated that as the result of following the in- 
dependent factory price method (case 1 A, Article 
682), his company had encountered very few difficul- 
ties in foreign countries. He considered that the ques- 
tion of what is a fair inter-department or inter-com- 
pany billing price is not a legal question, or 
altogether an accounting question; rather it is an 
economic question. If such prices are to be kept on 
a proper basis, he thought they should be subjected 
to frequent managerial review, in the light of 
actual manufacturing and selling conditions, as well as 
the tax laws and exigencies of the foreign countries 
involved. 

In most lines of business the functions of. manu- 
facturer, jobber, retailer, commission merchant or 
broker are performed to some extent by independents. 
The prices established in such cases between inde- 
pendents reflect more correctly than anything else the 
ultimate fact, namely, the proper economic division of 
the total profit realized from the investment of money 
and activities of various kinds at various places. He 
was convinced that prices so established come nearer 
making a sound economic division than any fractional 
division of the total profit on the basis of the money 
invested at different places. The relative amount of 
capital is not the only factor of importance or the only 
one which would be considered by independent parties 
entering respectively the field of manufacture, jobbing, 
retailing or brokerage. The element of hazard and 
risk involved enters into the question of what is the 
proper return, also the rate of turnover, and these 
elements would vary in different businesses. 

Mr. Elliott made two suggestions: first, where a 
government or taxing body questions the fairness of 
a cost price set up between related branches or com- 
panies, he thought the endeavor should be to adjust this 
price to what seems fair, rather than to discard all 
cost figures as a starting point. For this purpose there 
is some value in studying a total profit of the company, 
the relations of the total sales and investment for 
checking purposes, and with such explanations as the 
taxpayer may have to offer; but all this should be with 
the idea of revising the interbranch billing price. His 
second suggestion was that there is a possibility of 
using some fractional formulas, not for dividing the 
total income of the consolidated company and _ its 
branches and subsidiaries, but simply for dividing a 
portion of the income having some real relation to the 
problem in hand. For example, suppose the problem 
is to allocate a fair profit to a sales branch in one 
country which sells $100,000 worth of machines manu- 
factured in another country. He suggested that, if 
the profit realized from both manufacturing and sale 
activities one might simply agree to allocate 50 per 
cent to the sales branch and 50 per cent to the factory, 
or one-third and two-thirds, or perhaps give to the sales 
branch a percentage on turnover, all dependent on the 
nature of the business and the particular circumstances. 


Governmental Accounting Rules Suggested 


Mr. Mark Graves, former President of the National 
Tax Association, contended that the whole problem of 
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allocation should be left to accountants, who should 
work out the necessary formula. He believed this 
method to be better than that of definite fractions, be- 
cause it is almost impossible to fix a fraction which 
will apply equitably to all cases. 

In his opinion, the Income Tax Unit of the Federal 
Government and the corresponding state organizations 
should develop, as soon as possible, uniform systems 
of accounts for the various classes of corporations 
subject to income taxation. He cited as examples the 
detailed and very elaborate system of accounts which 
the Interstate Commerce Commission has prescribed 
for railroads having incomes of a certain amount. The 
accounting systems should also prescribe various bases 
for apportioning the income between the jurisdictions 
involved. 

Proposes Fixing a Maximum 


The advantages of having definite rules of alloca- 
tion were stressed by Mr. Henry Herrick Bond, 
former Assistant Secretary of the Treasury, who be- 
lieved that business prefers to have something definite 
in advance but acknowledged that every arbitrary rule, 
sooner or later encounters a set of facts to which it 
does not clearly apply. A rule must for that reason 
be elastic. 

He asked if it was not possible to adopt a provision 
that the tax should not exceed the tax computed by a 
certain definite rule, leaving it to the administrative 
authority to reduce that tax in proper cases where the 
facts are shown to justify it. Under such a system, 
the business man knows beforehand at least the 
maximum that he faces. 

In view of the fact that the problem of allocation 
was the most difficult one to be encountered in con- 
nection with the proposed legislation, and as it is the 
subject of an investigation now being carried on in 
practically all the important countries having income 
taxes, Dr. Adams invited those attending the confer- 
ence to cooperate informally in a further study of that 
subject. 


Relief from Double Estate Taxation Desired 


The failure of the projected legislation to deal with 
the question of estate tax was regretted by a number 
of persons at the conference. It was stated that large 
amounts of foreign capital were being offered to 
American banks for investment here, but the first ques- 
tion the foreigners asked was what taxes do we face 
if we send this money to the United States. 

The bank, it was said, is compelled at the present 
time to send the inquirer an eight or ten page letter 
containing the provisions as to withholding require- 
ments, returns and surtaxes, and the estate taxes, state 
and Federal. The result is such a disturbing picture 
of taxation, one speaker declared, “such an indefinite 
picture, that the banks lose many millions—literally 
many millions—in investments that would be attracted 
here.” 


A BILL 
To Reduce International Double Taxation 
(H. R. 10165) 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
income of an individual who is a resident of a foreign coun- 
try, or of a corporation created or organized in or under 
the law of a foreign country, shall be exempt from taxation 
(Continued on page 156) 
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Finality of Determinations of the 


Commissioner of Internal Revenue: 


II. Review by the Courts and the Board 
By RosweL__t MAacmiLtt 


N ORDER to give some flexibility to the excess- 
| profits tax, Congress provided in Sections 327 and 

328 of the 1918 law that “where the Commissioner 
is unable to determine the invested capital’; or “where 
the Commissioner finds and so declares of record” that 
the tax would be grossly disproportionate to that as- 
sessed against similar corporations, the Commissioner 
should compute the tax at the same rate as that imposed 
upon such similar corporations. In the case of the 
Oesterlein Machine Company, the Commissioner made 
a special assessment under these sections for 1918, but 
refused to do so for 1919. The Com- 
pany appealed to the Board of Tax 
Appeals, and sought by subpoena to 
compel the Commissioner to furnish 
information from the tax returns. of 
twelve other corporations, in order to 
establish its case for special assess- 
ment. The Commissioner contended 
that the Board had no authority to 
review his action, since the law vested 
in him the exercise of a judgment and 
discretion not subject to appellate re- 
view. The Supreme Court of the 
United States held the determination 
of the Commissioner to be reviewable 
by the Board.* 

The Williamsport Wire Rope Com- 
pany sought a refund of 1918 taxes 
already paid, on the theory that it was 
entitled to special assessment. The 
Commissioner having failed to act on 
the claim for refund for six months, 
the company brought suit in the Court 
of Claims for the alleged overpay- 
ment. Since a refund, and not an additional assess- 
ment was involved, it could not have brought the case 
before the Board of Tax Appeals.2 The government 
demurred on the ground that the Court had no juris- 
diction to review the action of the Commissioner in 
denying special assessment. The Court of Claims sus- 
tained the demurrer, and the Supreme Court affirmed.* 











*\ previous article with the same title, published in (1928) 
28 Columbia Law Review, 563, and reprinted in The National 
Income Taw Magazine, Vol. VI, No. 6, p. 215, dealt with the 
review by the Commissioner of determinations of his predecessor. 
The author wishes to acknowledge the valuable assistance of 
Robert C. Hardy, Bsq., formerly an editor of the Columbia Law 
Review, and now a member of the New York bar: and of Harry 
Silverman, now an editor of the Columbia Law Review, in the 
collection of cases for the two articles. 


‘Professor of Law, Columbia University, New York: member 
of the New York bar. Article published by courtesy of the 
Columbia Law Review. 

1See App. of Oesterlein Mach. Co., 1 B. T. A. 159 (1924) ; Blair 

Vv. Oesterlein Mach. Co., 17 F.(2da) 663 (Ct. App. D. C. 1927); 
id. v. id., 275 U. S. 220, 48 Sup. Ct. 87 (1927). 
_2See Rev. Act of 1926, §§ 274, 308, 904; Rev. Act of 1928, 
272. The Act of 1928 appears in 26 U. S. C. A., beginning at 
S’Williamsport Wire Rope Co. v. United States, 63 Ct. Cl. 
463 (1927) ; aff'd. 277 U. S. 551, 48 Sup. Ct. 587 (1928). Cf. 
Nat. Park Bank v. United States, 33 F. (2d) 1006 (S. D. N. Y. 
1929) re the power to mandamus the Commissioner. 
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The reviewing powers of the Board and of Federal 
courts are not, then, identical. The difference in scope 
may, in a particular suit, mean success or failure. As 
was pointed out in a previous article,* the powers ex- 
pressly conferred upon the Commissioner are many and 
various ; the language is by no means uniform. In this 
article, an attempt will be made to determine the scope 
of review in fact exercised by the Federal courts and 
the Board under particular sections of the law in which 
powers are expressly granted to the Commissioner ;° 
whether the distinction between the powers of the 
courts on the one hand and the 
| Board on the other must be made 
| in the application of sections of the 

law other than 327 and 328; and 
finally how far such a distinction 
should be perpetuated. 

I 


—EE 


Jurisdiction of the Board and 

Federal Courts in Tax Cases 

1. The Revenue Acts give to 
the Board jurisdiction to redeter- 
mine deficiencies in income and es- 
tate taxes determined by the Com- 
missioner. The Board may increase 
or. decrease the deficiency, or even 
find that there is no deficiency but 
rather an overpayment.’ It is further 
given powers to compel the attendance 
of witnesses, the taking of deposi- 
tions, and the production of books, 
documents, and other evidence; its 
hearings resemble judicial proceed- 
ings in similar cases. Pursuant to its 
statutory authority,” the Board has 
assembled a corps of technical experts and employees. 

The statutory jurisdiction of the Board has been 
discussed by the Supreme Court in at least three 
cases.‘° In the most recent, Mr. Chief Justice Taft 
thus defined its scope: 

The Board of Tax Appeals is not a court. It is an executive 
or administrative board, upon the decision of which the parties 
are given an opportunity to base a petition for review to the 


courts after the administrative inquiry of the Board has been 
had and decided. 


4Finality of Determinations of the Commissioner of Internal 
Revenue, (1928) 28 Columbia Law Review 563, 564-66. 

5No detailed consideration is given in this article to the scope 
of review of determinations of the Commissioner under sections 
other than those granting him express powers. Such a considera- 
tion would require far more space than is available here. To 
the general effect that such determinations are reviewable, see 
Kernachan v. United States, 63 Ct. Cl. 592 (1927) (March 1, 
1913 value) ; Betts v. U. S8., 62 Ct. Cl. 1 (1926) semble; Meyer 
v. U. 8., 60 Ct. Cl. 474 (1925) (contemplation of death) ; Wick- 
wire Vv. Reinecke, 275 U. S. 101, 48 Sup. Ct. 43 (1927) (contem- 
plation of death) ; Fidelity € Col. Trust Co. v. Lucas, 7 F. (2d) 
146 (W. D. Ky. 1925) (contemplation of death); Hellmich v. 
Hellman, 18 F. (2d) 239 (C. C. A. 8th 1927) rev’d 276 U. S. 
233, 48 Sup. Ct. 244 (1928) (regulations). 

Cf. Dickinson, Administrative Justice and the Supremacy of 
Law, quoted infra note 99. 

6Rev. Act of 1926, §§ 904, 274, 308; Rev. Act of 1928, § 272. 

TRev. Act of 1928, § 272 (e), 322 (d). 

8Rev. Act of 1926, § 908. 
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Mr. Justice Brandeis, in the Williamsport Wire Rope 
case,!* emphasized the origin of the Board as a substi- 
tute for the former Committee on Appeals and Review 
in the Treasury. He contluded his opinion thus: 


The fact that the Commissioner is a party to all cases be- 
fore it enables the Board, by rules of procedure which it has 
developed, to leave to the Commissioner the initial determina- 
tion of many questions requiring the use of facts not in the 
record. Its limited, specialized functions enable its members 
to acquire the extensive special knowledge and the specific ex- 
perience!® essential to a sound exercise of judgment in dealing 
with questions arising under sections 327 and 328. 


Finally, in the Oesterlein decision,** Mr. Justice Stone 
said : 


The determination (under sections 327 and 328) is to he 
made upon prescribed and ascertainable data, and is to conform 
to standards set up by the statute, all defined with sufficient 
definiteness and clarity to be susceptible of judicial scrutiny. 
We cannot assume that it is to be either arbitrary or unrelated 
to the appropriate data in the Commissioner’s office, or that 
he is more qualified to make it than the Board established to 
review his decisions. An examination of the sections creating 
the Board and investing it with power can leave no doubt that 
they were intended to confer upon it appellate powers which 
are judicial in character. It may investigate anew the 
issues between the government and the taxpayer and upon the 
determination of the appeal it may affirm, set aside or modify 
the findings and decision of the Commissioner. 


The statutes conferring jurisdiction upon the fed- 
eral district court in internal revenue cases are general 
in terms. The district courts are given original juris- 
diction “of all cases arising under any law providing 
for internal revenue” ;'° and concurrent with the Court 
of Claims of any suit or proceeding for the recovery 
of an internal revenue tax, if the collector who received 
payment is dead or out of office.*®. It is evident that 
the proceeding is de novo. Tax cases in fact form a 
considerable percentage of the total cases heard by the 
district courts.1*7 Nevertheless, there is obviously 
such specialization of function as in the case of the 
Soard.*® 


"Rev. Act of 1926, $910. 

l0The two cited in notes 1 and 3, supra and Old Colony Trust 
Co. v. Commr., 279 U. S. 716, 49 Sup. Ct. 499 (1929). 

1lThe Circuit Court of Appeals and the Court of Appeals of 
the District of Columbia shall have exclusive jurisdiction to re- 
view the decisions of the Board .. .,” with provisions for 
certiorari and the certification of questions to the Supreme 
Court. See § 1003, Rev. Act of 1926, amended by § 603, Rev. 
Act of 1928; §§ 1001, 1002, Rev. Act of 1926. 

12Cited supra note 3. 

130f the present membership of the Board, nearly one-half 
have had Treasury Department experience. 

14Cited supra note 1. 

1528 U. S. C., $41, Judicial Code § 24. 

16Rev. Act of 1926, § 1122 (c), 28 U. S.C, § 41 (20). 

17In volumes 30 to 33 F. (2d) inclusive, published in 1929, 
Federal district court decisions were reported in the various 
circuits as follow: 

Taz Decisions Total Decisions 
First Circuit 5 46 





Second Circuit 10 128 
Third Circuit 7 64 
Fourth Circuit 2 36 
Fifth Circuit 4 59 
Sixth Circuit 3 35 
Seventh Circuit 2 21 
Eighth Circuit 5 35 
Ninth Circuit 3 59 
Tenth Circuit 3 15 

Totals 44 498 


fhe Tenth Circuit was created by §1 of an act of February 


28, 1929, which took effect 30 days after its enactment. 


Of course not all district court decisions are officially reported, 
but probably this tabulation gives a fair representation of the 


percentage of the total which are tax cases. 


18In the first eleven months of 1929, the Commerce Clearing 
House Federal Tax Service reported decisions in Federal income, 


estate, and excess-profits tax cases as follows: 
Board of Tax Appeals 942 
Court of Claims 55 

District Courts 104 
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3. The Court of Claims likewise is given jurisdiction 
in the most general terms in tax cases: it is authorized 
to determine “all claims founded upon any law of Con- 
gress." Tax cases from a considerable portion of its 
docket, * but there is no such volume of tax cases de- 
cided by the Court of Claims as by the Board.*° 


II 
Review by the Board 


The Board was early called upon to determine the 
scope of its powers in the Oesterlein case,” finally taken 
to the Supreme Court for review. The wording of the 
statute already referred to, in terms conferring power 
on the Commissioner, was used by the Commissioner 
as the basis for his argument that his decisions and 
computations with respect to special assessment cases, 
were not reviewable by the Board. The Board took 
the contrary view. By way of dicta, it expressed its 
view that the Commissioner’s determinations under sec- 
tions 204 (a),** 205,?* 206 (b),?4 and 216 (a)”* of the 
1924 law would also be reviewable. No exceptions 
were stated. Consequently, the decision forecasted a 
series of rulings to the effect that the Board’s powers oi 
review were co-extensive with the Commissioner's 
powers of determination. 

In Appeal of California Raisin Co., 7° however, the 
Board placed one limitation upon its jurisdiction—that 
it would not review the Commissioner’s determination 
that the assessment or collection of a deficiency will be 
jeopardized by delay. In such a case, review might 
have been denied on the basis that no notice of de- 
ficiency had been sent to the taxpayer from which an 
appeal might be taken.** The Board apparently did not 


(Footnote 18, continued) 


First Circuit 7 
Second Circuit 27 
Third Circuit 25 
Fourth Circuit 2 
Fifth Circuit 7 
Sixth Circuit 10 
Seventh Circuit 3 
Kighth Circuit 11 
Ninth Circuit 8 
Tenth Circuit 4 


19[n volume 66 Court of Claims Reports (1928-29), there are 
35 tax decisions out of a total of 85 decisions reported ; in 
volume 65 ibid (1928), 28 out of a total of 85. In other words, 
about 37 per cent of these recent Court of Claims decisions wer: 
tax decisions. 

20See the table in note 18, supra. 

21Cited supra, note 1. 

22°Tf the Commissioner finds it impossible to obtain such 
facts” (the cost or other basis of donated property) “the basis 
shall be the fair market value of such property as found by the 
Commissioner as of the date ... at which such property was 
acquired by such donor... .’’ See the same provision in § 113 
(a) (2) of the present act, 26 U. S. C. A. 2113 (a) (2). : 

23Whenever in the opinion of the Commissioner the use of 


inventories is necessary . . . inventories shall be taken. . 
See § 22 (c) of the present law, 26 U. S. C. A. 2022 (c). 
24°Tf . . . it appears upon the production of evidence satis- 


factory to the Commissioner that any taxpayer has sustained 
a net loss, the amount thereof shall be allowed as a deduc- 
tion...” ete. See §117 (b) of the present law, 26 U. S. C 
2117 (b). 

25‘For the purpose of the normal tax only there shall be 
allowed the following credits: (a) The amount received as 
dividends . (2) from a foreign corporation when it is shown 
to the satisfaction of the Commissioner that more than 50 per 
centum of the gross income of such foreign corporation 
was derived from sources within the United States. ...’" Se 
$25 (a) of the present law. 

261 B. T. A. 1251 (1925); cf. 1 B. T. A. 314 (1925). Accord: 
Appeal of Nat. Bank & Export Co., 3 B. T. A. 1217 (1926) App. 
of Tyler. 9 B. T. A. 255 (1927): Veeder v. Commr., 10 B. T. A. 
884 (1928): Wilson Banking Co. v. Commr., 10 B. T. A. 898 
(1928) : Couzens v. Commr., 11 B. T. A. 1040 (1928); Does. 
Inc. v. Commr., 13 B. T. A. 256 (1928). : 

27See, e. g. Appeal of Green, 2 B. T. A. 148 (1925), to this 
effect. In later cases, however, review of the Commissioners 
determination that jeopardy existed was denied, although the 
case was properly aged > Board. See e. g. Veeder v. Commr.. 
cited in note 26; aff’d, 36 F. (2d) 342 (1929). 
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rest its decision wholly on this ground, but at least in 
part on the wording of section 274 (d) of the 1924 law, 


authorizing the Commissioner to make jeopardy assess- 
ments— 


f the Commissioner believes that the assessment or collection 
of a deficiency will be jeopardized by delay, such deficiency 
shall be assessed immediately. 


The Board said: 


We are, however, constrained to the view that these are 
matters which, if they be true, are not within our authority 


to adjudicate. Congress has expressly based the power of jeop- 
ardy assessment upon the Commissioner’s official belief, qon- 
sistently with his responsibility for the protection and collection 
of the revenue. If he so exercise this power as to be arbitrary 
and oppressive the remedy lies with the courts, as it does with 
any official abuse of power or discretion. The appeal to this 
Board can not be used for this purpose, especially when Con- 
gress has expressly provided an appeal on the merits from the 
demal of a claim for abatement. 


This decision might suggest, then, that where the 
statute makes the Commissioner’s belief the basis of a 
determination, the Board will be chary of review, in the 
absence of an arbitrary exercise of power by the Com- 
missioner. Inferentially, the decision supports the view 
that the terms of the grant of power to the Commis- 
sioner are controlling in determining the scope of the 
review. It will be well, then, to continue the examina- 
tion of the actual decisions of the Board defining its 
powers under particular sections of the law. For con- 
venience, the decisions bearing upon sections in which 
the belief or opinion of the Commissioner is made the 
basis of the determination will be considered first. 

1. As was indicated in the previous article, there are 
several other provisions of the law in which determina- 
tions or computations are to be made pursuant to the 
“opinion of the Commissioner.”** The statute pro- 
vides, for example, in Section 41 that if the taxpayer 
1as not employed a regular method of accounting, or if 
the method employed does not clearly reflect the income, 
then the computation of income shall be made 
in accordance with such method as in the opinion of the Com- 
nussioner does clearly reflect the income.”® 
The words “belief” and “opinion” in themselves are not 
far different in meaning; to be sure, the context in 
which they are respectively used is different. 

It will be noted that the application of Section 41 
requires two related, though distinct, determinations by 
the Commissioner: (1) that the taxpayer’s method of 
accounting does not clearly reflect income; (2) that a 
method substituted by the Commissioner does, in his 





*8This is the second category of provisions referred to in that 
article—(1928) 28 Columbia Law Review 563, 565. The sections 
referred to throughout that article appeared in the 1926 law, 
then in force. Corresponding provisions in the 1928 law are 
contained in §§ 41, 22 (c), and 2738 (a). 

224 closely related question is the determination of the year in 
which particular items of income or deductions should be taken 
upon the taxpayers’ books. This determination has not, except 
to a limited extent in the 1921 law (See §§ 214 (a) (6), 234 
(a) (4), been left to the judgment of the Commissioner (See 
$43); and hence is not discussed here. See Magill, The Taxation 
of Unrealized Income, (1925) 39 Harvard Law Review 82, 86. 
Among many other cases, indicating that the Board will freely 
review such determinations of the Commissioner, see Pike Co. 
Coal Corp. v. Commr., 4 B. T. A. 625 (1926) ; Appeal of Paget., 
6 B. T. A. 310 (1927); Concord Elec. Co. v. Commr., 7 B. T. A. 
1027 (1927): App. of Chatham & Phenix Nat. Bank, 1 B. T. A. 
460 (1925) and many cases following it, cited in Robert’s Manuwal 
to United States Board of Tar Appeals Reports (1929), at 142-4. 

As to judicial review, see Am. Nat. Co. v. United States, 274 
U. §. 99, 47 Sup. Ct. 520 (1927); Malleable Iron Range Co. v. 
United States, 62 Ct. Cl. 425 (1926). 
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opinion, clearly reflect the income. The section does 
not in terms confide the first of these determinations to 
the Commissioner’s opinion. Hence, as would be ex- 
pected, the Board has simply determined for itself 
whether the taxpayer’s method does clearly reflect the 
income.*® Although only one square decision has been 
found, it appears that the Board would also freely de- 
termine for itself whether the Commissioner’s method 
clearly reflected income, without any requirement of a 
showing of arbitrariness or abuse of discretion.*t In 
other words, the Board has decided whether in its judg- 
ment the Commissioner’s method of accounting is ‘supe- 
rior to the taxpayer’s. To be sure, the burden is on 
the taxpayer here, as in nearly all cases before the 
Board, to show that the Commissioner’s determination is 
incorrect ;** but he is apparently not required to show 
that the Commissioner’s action was arbitrary. 

The few decisions under the inventory provisions**— 


whenever tz the opinion of the Commissioner the use of in- 
ventories is necessary inventories shall be taken 


—likewise have upheld the reviewing power of the 
Board. In an early case** the Commissioner decided 
inventories were necessary, and set them up for past 
years as best he could on information available. The 
Board concluded that they were incorrect and in any 
event were unnecessary. Its decision was based on the 
ground that use of the inventories did not aid in re- 
flecting income, not that the Commissioner had abused 
his discretion. In a recent case, however, the Board, 


80See Plymouth Brewing & Malting Co. v. Commr., 16 B. T. 
A. 125, 128 (1929). “On the whole and solely with reference 
to the instant case, we’ think that the adjustment of the re- 
spondent has not simplified the situation, and of the two methods 
that of the petitioner reflects income with greater clarity. We 
therefore sustain the petitioner.’ For other cases upholding 
the taxpayer’s method, as against a substituted method proposed 
by the Commissioner, see Rowe v. Commr., 7 B. T. A. 903 (1927), 
(in which there is a geod discussion of accounting methods): 
App. of Falketind Ship Co.. 6 B. T. A. 44 (1927); cf. App. of 
Raymond-Hadley Corp., 4 B. T. A. 889 (1926): Am. Nat. Bk. 
v. Commyr., 14 B. T. A. 476 (1928); and Kahuku Plant Co. v. 
Commr., 12 B. T. A. 997 (1928), mod. 13 B. T. A. 292 (1928). 

Cf. App. of Todd, Inc., 1 B. T. A. 762 (1925), in which the 
Board held that the installment sales method of reporting in- 
come, as laid down in the regulations was unwarranted by the 
law, since it did not clearly reflect income. 

318ee Sullivan Granite Co. v. Commr., 6 B. T. A. 460 (1925): 
App. of Bank of Hartsville, 1 B. T. A. 920 (1925); App. of 
Madison & Kedzie Bank, 1 B. T. A. 922 (1925); App. of First 
Nat. Bank of Stoughton, 2 B. T. A. 586 (1925). 

32The Commissioner’s action was approved for this reason in 
App. of Welsch, 2 B. T. A. 64 (1925); App. of Roffwarg and 
Weiser, 2 B. T. A. 332 (1925); App. of Wernecke-Schmitz Hdw. 
Co., 2 B. T. A. 914 (1925); App. of Rowse, 4 B. T. A. 516 
(1926), approved in Rouss v. Bowers, 30 F. (2d) 628 (C. C. A. 
2nd 1929), cert. den. 279 U. S. 853, 49 Sup. Ct. 348 (1929); 
Coddington v. Commr., 10 B. T. A. 712 (1928) ; Cohen v. Commr., 
5 B. T. A. 240 (1926): Magnolia Elevator Co. v. Commr., 6 B. 

A. 552 (1927); Sullivan Granite Constr. Co. v. Commr., 6 B. 
A. 3 (1927) (as to one year); Bishoff v. Commr., 6 B. T. 
57 1927) af’d. 27 F. (2d) 91 (C. C. A. 3rd, 1928): Radin 
e, 8B. T. A: 167F €i927), ape 33 F.. (28). 33 Cc. C. A. 
3rd, 1929); McAnelly Hdw. Co. v. Commr., 9 B. T. A. 361 
(1927) ; Ginsburg v. Commr., 14 B. T. A. 324 (1928); Cline v. 
Commr., 15 B. T. A. 934 (1929) ; Green v. Commr., 11 B. T. A. 
185 (1928); Swift & Sons, Inc. v. Commr., 13 B. T. A. 138 
(1928). 

His action in substituting a different method of accounting 
was also approved in App. of Dearborn, 2 B. T. A. 59 (1925), and 
Russell v. Commr., 12 B. T. A. 56 (1928); and in changing the 
method of reporting particular items, in App. of Consol. Asphalt 
Co., 1 B. T. A. 79 (1924); Agp. of Butier, 1B. T. A. 1106 
(1925); and App. of Nat. Bank of N. J., 1 B. T. A. 12, 38 
(1925). 

33§ 22 (c) of the present law. 


34Appeal of Dixie Mfy. Co., 1 B. T. A. 641 (1925). See also 
the Oesterlein case, 1 B. T. A. 159, 163 (1924) indicating that 
the Commissioner’s action is reviewable; note that no attention 
is paid to the wording of the inventory provision. Cf. Bass 
Publ. Co. v. Commr., 12 B. T. A. 728 (1928) where the Com- 
missioner’s denial of the right to use inventories was upheld 
for lack of evidence. 
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include certain goods in the inventory, stated that the 
treatment of some items for inventory purposes was a 
matter of dispute, and then said: 


within this realm we believe the regulations issued pursuant to 
the express provisions of the statute to be conclusive.* 


No other decision involving this limitation has been 
found, although there are several approving particular 
articles of the Commissioner’s regulations.*° 


To summarize, the Board has reviewed the Commis- 
sioner’s determinations freely and on occasion has sub- 
stituted its own judgment, even where the statute vested 
the determination in the Commissioner’s belief or opin- 
ion. The single determination which the Board re- 
fuses to review is that of jeopardy, requiring an imme- 
diate assessment. 

2. Of the various provisions in terms conferring au- 
thority on the Commissioner to act in his discretion, 
only one has been the subject of consideration by the 


Board.** Section 23 (j) provides for a deduction for 
bad debts 


or, in the discretion of the Commissioner, a reasonable addi- 
tion to a reserve for bad debts. 


It could be urged, of course, that the Commissioner’s 
action under this provision is reviewable only in cases 
where it can be shown that he has abused his discre- 
tion. Nevertheless, it appears that in only one decision 
has the Board made even an express reference to the 
fact that the Commissioner’s power was discretionary 
in terms.** The Board, while sometimes approving,*” 
sometimes disapproving the Commissioner’s action,*’ 
has uniformly sought to form an independent opinion 
on the question, in effect substituting its judgment for 
that of the Commissioner.** 


3. Changes in the accounting period are permitted 
“with the approval of the Commissioner.”*? The deci- 
sions on the topic indicate that it is necessary for the 
taxpayer to secure such approval; that the Board will 
not approve the change, where the Commissioner’s 


35Francisco Sugar Co. v. Commr., 14 B. T. A. 1062 (1929). 

36See .e. g., Warfield-Pratt-Howell Co. v. Commr., 13 B. T. A. 
305 (1928); Pan-American Bank & Trust Co. v. Commr., 5 B. T. 
A. 839 (1926). 

370n the following sections, conferring discretionary power on 
the Commissioner, no decisions significant to this discussion 
have been found: §§53 (a) (2), 56 (¢), 131 (c), 144 (b), 
147 (d), 215 (b), 272. 

38In Rhode Island Hospital Trust Co. v. Commr., 8 B. T. A. 
555 (1927) rev’d 29 F. (2d) 339 (C. C. A. 1st 1928), the Board 
said: “It will be noted that the above quoted provision of the 
1921 Revenue Act gives the Commissioner discretion with respect 
to additions to a reserve for bad debts . . Such action on the 
part of the Commissioner constitutes a valid exercise of the dis- 
cretion vested in him.” 

For a discussion of this case on appeal see p. 140 infra. 

39See Thomas Henry, Inc., v. Commr., 13 B. T. A. 1234 
(1928) ; Marks v. Commr., 9 B. T. A. 1047 (1928); Moline Dis- 
patch Publ. Co. v. Commr., 11 B. T. A. 934 (1928) ; Hill v. Commr., 
11 B. T. A. 910 (1928): Fibre Yarn Co. v. Commr., 10 B. T. A. 
479 (1928); Panyard Mach. & Mfg. Co. v. Commr., 17 B. T. A. 
1053 (1929). 

In the following cases, the approval of the Commissioner was 
rested mainly upon lack of evidence: Atlantic Bank & Trust 
Co. v. Commr., 10 B. T. A. 796 (1928); Akeroyd v. Commr., 15 
B. T. A. 1190 (1921); Hoover Grain Co. v. Commr., 14 B. T. A. 
781 (1928). 

49See App. of Transatlantic Clock € Watch Co., 3 B. T. A. 1064 
(1926) ; MacDonald-Naitchuck Printing Co. v. Commr., 4 B. T. A. 
996 (1926); Citizens Nat. Bank v. Commr., 5 B. T. A. 156 
(1926); Turl Iron &€ Car Co. v. Commr., 9 B. T. A. 740 (1927): 
Darling-McDuff Coal Co. v. Commr., 15 B. T. A. 110_(1929). 

41‘Facts, not conclusions alone, must be presented to us so 
that we can form an independent opinion of the question.” 
ttlantic Rank & Trust Co., supra note 39. 

#2See §§ 46, 47; also the last sentence of § 142(a), “If return 
for the taxable year 1927 was made upon either of such bases,” 
(i.€., consolidated or separate, in the case of affiliated corpora- 
tions) “return for the taxable year 1928 shall be upon the same 
basis unless permission to change the basis is granted by the 
Commissioner.”’ 
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will grant its approval, if the facts bring the case within 
the Commissioner’s regulations,** but there is no appar- 
ent disposition in these cases generally to substitute the 
Board’s independent judgment on the facts for the 
Commissioner’s action. 


4. Few cases have arisen under the sections requir- 
ing a showing “to the satisfaction of the Commis- 
sioner.”*° The Board apparently would hold that, al- 
though the Commissioner was not satisfied with the 
evidence of a net loss, for example, it could grant the 
deduction on the basis of the evidence produced before 
it.“* In other words, it appears that the Board would 
détermine for itself whether the evidence of the net loss 
was satisfactory. 

5. In the Oesterlein case,** the Board decided that it 
had the power to review determinations of the Commis- 
sioner denying special assessment under the provi- 
sions :*6 

Where the Commissioner is unable to determine invested 
capital, and where the Commissioner finds and so declares of 


record that the tax would work upon the corporation 
an exceptional hardship. 


The Board subsequently affirmed its power to review 
similar findings specially delegated under other sections 
to the Commissioner.*® 

6. The Board early announced its attitude as to the 
Commissioner’s regulations, promulgated under specific 
statutory power. In the Appeal of B. B. Todd, Inc.,” 
the Board said: 


. . . It is its duty to determine from the statute whether 
the tax assessed by the Commissioner is properly due. In 
arriving at such a determination, it is concerned with regula- 
tions only to the extent that such regulations validly interpret 
the revenue act in question. 


Accordingly the Board concluded that the Commis- 
sioner’s regulations for reporting the income from 
installment sales were not justified by the law.” 

The regulations with respect to installment sales were 
not merely a statement of administrative procedure, but 
were an official interpretation of the law as applied to a 
particular group of cases.°* Moreover, there was at 


43See App. of Clendening Co., 1 B. T. A. 622 (1925); App. of 
Va. Lumber & Bor Co., 3 B. T. A. 341 (1926) ; of. Jonas Cadillac 
Co. v. Commr., 16 B. T. A. 932 (1929). " 

44S8ee St. Louis Nat. Baseball Club v. Commr., 15 B. T. A. 1192 
(1929): B. B. Bathing Park, Inc., v. Commr., 17 B. T. iA. 748 
(1929). 

4°These sections in the present law are: 23(p), 117(b), 
119(a) (1) (B), 119(a) (2) (A), 131(e). 

46See, e.g., the dictum in App. of Oesterlein Mach. Co., 1 B. T. 
A. 159, 163 (1924). In two cases, App. of Carroll Chain Co., 1 
B. T. A. 38 (1924) sustained in 8 F. (2d) 529 (S. D. Ohio 1925) 
and Keystone Steel € Wire Co. v. Commr., 16 B. T. A. 617 
(1929), the Board has allowed a net loss on evidence which the 
Commissioner regarded as insufficient. In the first case, and 
probably the second, however, the question was, not whether the 
evidence itself was satisfactory, but whether as a matter of law 
the taxpayer was entitled to the deduction in such circumstances. 
See also Vaughan v. Commr., 15 B. T. A. 596 (1929) and Modern 
Inventions Corp. v. Commr., 16 B. T. A. 1267 (1929) where the 
deduction was denied for want of evidence. 

47Cited supra note 1. 

488§ 327 and 328 of the Revenue Acts of 1918 and 1921. 
49Mammoth Life and Accident Ins. Co. v. Commr., 6 B. T. A. 
869 (1927), involving § 234(a) (10) of the 1918 law, which 
allowed to insurance companies the deduction of the net addition 
to reserve funds “as the Commissioner finds to be required for 
the protection of the holders of such policies only.” The Board 
held, however, that the petitioner had failed to sustain its burden 
of proof. See also Home Benef. Assn. v. Commr., 15 B. T. A. 
1319 (1929). ; 

No decisions have been found under the similar provisions In 
$$113(a) (2) and 147(a). 

501 BR. T. A. 762 (1925). 

51See § 44 of the present law, adopted as a result of the Todd 
case, conferring authority on the Commissioner to make such 
regulations. 

52For cases upholding other articles of the regulations. seé 
Sterling Coal Co., Ltd., v. Commr., 8 B. T. A. 549 (1927): 
Schwartz v. Commr., 7 B. T. A. 223 (1927), followed in Moser 
v. Commr., 12 B. T. A. 671 (1928). 
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that time no specific authority granted to the Commis- 
sioner to promulgate regulations applicable to install- 
ment sales.** Consequently, it would be expected that 
the Board would feel free to adopt a different interpre- 
tation of the law, since it believed the Commissioner’s 
interpretation improper. On the other hand, several 
other Board cases have involved regulations, which 
were adopted pursuant to specific authority, and which 
in substance prescribed administrative procedure. Al- 
though the Board has not clearly defined its powers in 
such cases, it appears likely that the Board would not 
substitute a procedure of its own,** although it might 
hold, contrary to the Commissioner’s previous ruling, 


that particular acts were a sufficient compliance with 
the regulations.** 


In conclusion, then, the Board has not in general felt 
itself restricted in the scope of its review by any of the 
different forms of provisions specifically granting 
power to the Commissioner. In most cases, the Board 
merely seeks to reach a sound result on the facts before 
it, giving the Commissioner’s determination no greater 
weight than a prima facie presumption of correctness. 
It will not, however, review a case when no deficiency 
letter has in fact been sent, even though the taxpayer 
contends one should have been sent. It will not review 
a finding that jeopardy existed, requiring an immediate 
assessment. Finally, it will probably require the tax- 
payer to conform to the Commissioner’s purely admin- 
istrative requirements, although it will determine for 
itself on the facts whether they have been complied 
with. 


Before a criticism of the Board’s decisions is at- 
tempted the Federal court decisions on the same sub- 
ject-matter should be similarly examined. 


III 
Review by the Federal Courts 


1. The court decisions dealing with the Commis- 
sioner’s adjustments under what is now Section 41— 


but if no such method of accounting has been so employed, or 
if the method employed does not clearly reflect the income, 
the computation shall be made in accordance with such method 
as in the opinion of the Commissioner does clearly reflect the 
income.5¢ 


—fall into a few well-defined groups. In the first place, 
the courts quite uniformly agree that the Commis- 
sioner’s determinations, both that the taxpayer’s method 
does not, and that his substituted method does reflect 
income, are prima facie correct.” On this ground, 


53See supra note 51. The following sections grant authority 
to make rules and regulations applicable to various particular 
situations: 23(k-0), 44(a-b), 47(b), (da), 48(a), 53(a) (2), 
113(a) (9), 116(d), 117(b), 119(e), 141(b), 142(a), 148(a), 
151, 168, 185, 186, 187, 213(a), 232, 312(c). 

54No case precisely in point has been found. See, however, 
the somewhat similar administrative requirements discussed 
under paragraph 3 above. 

55See, e.g., Davis Co. v. Commr., 6 B. T. A. 281 (1927). 

56This language in substance has appeared in the 1918 and 
following acts. For comments on the section of 1916 law on the 
subject, see Am. Can Co. v. United States, 31 F. (2d) 730 (C. C. 
A. 3rd, 1929), cert. granted 50 Sup. Ct. 18 (1929); Am. Can. 
Co. v. Bowers, 33 F. (2d) 187 (S. D. N. Y. 1929), aff'd 35 F. 
(2d) 832 (C. C. A. 2nd, 1929). 
_ See e.g., Becker v. United States, 21 F. (2d) 1003 (C. C. A. 
oth, 1927) ; Greenvard v. Commr., 29 F. (2d) 502 (C. C. A. 7th, 
1928) ; Rowss v. Bowers, supra note 32; Niles Bement Pond Co. 
Vv. United States, Ct. Cl. (May 13, 1929); Bishoff v. Commr., 
supra note 32. It is generally accepted that the Commissioner’s 
determinations under any provision of the law are prima facie 
correct; United States v. Anderson, 269 U. S. 422, 46 Sup. Ct. 
‘1 (1926): Wickwire v. Reinecke. suvra note 5, semble; Twin 
Falls Natatorium v. United States, 22 F. (2d) 308 (S. D. Idaho, 
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then, for lack of satisfactory proof by the taxpayer that 
the books did reflect income®® or that the Commis- 
sioner’s method was unsound,*® the courts have fre- 
quently upheld the Commissioner. But these decisions 
indicate only inferentially, at most, the extent of the 
courts’ powers of review. In several cases, however, 
the taxpayer’s books have been disregarded by the 
Commissioner because of their alleged inaccuracy or 
incompleteness and an income constructed by applying 
to the total gross sales the percentage of average profit 
obtained by firms in similar businesses, as worked out 
by the Treasury’s statistical division. Obviously the 
income so found may be greater or less than the tax- 
payer’s actual income. In two decisions, courts have 
refused to enforce collection of a tax so computed.® 
These decisions might appear to hold that courts will 
substitute their opinions as to a proper method of 
accounting for the Commissioner’s, without any show- 
ing of abuse of power, but such a conclusion is unwar- 
ranted for two reasons. In the first place, both cases 
involved claims in bankruptcy; and the courts relied 
upon their specific powers over such claims. In the 
second place, both courts found that there was no 
evidence that the books did not properly reflect income. 
This preliminary finding was not entrusted by the 
statute to the opinion of the Commissioner; the court 
in reviewing it is merely reviewing an ordinary finding 
of fact. At most, the courts were open to criticism for 
an apparent failure to concede prima facie correctness 
to the Commissioner’s finding that the books were in- 
correct.*t For similar reasons, a decision that the Com- 
missioner should have held that the taxpayer’s books 
did not clearly reflect. income® is merely preliminary to 
his exercise of judgment as to what method, in his 
opinion, will clearly reflect income. It is not neces- 
sarily a holding as to the circumstances under which 
the courts will review this latter exercise of judgment. 


In one case,** however, the District of Columbia 
Court of Appeals seems to have held that the taxpayer’s 
method of accounting did not clearly reflect income; 
that the Commissioner’s substituted method was erro- 
neous; and that hence it might require one of its own. 
The taxpayer bank accrued on its books and reported 
a part of its earned discounts in 1918, although its 
books in other respects seem to have been kept on the 
cash basis.** In 1919, the books having clearly been 
kept on the cash basis, the bank collected $10,473.77 of 
the discounts earned in 1918, but excluded them from 
its income on the ground that they had already been 
taxed. The Commissioner contended before the Board 


1927) ; Greens Adv. Agency v. Blair, 31 F. (2d) 96 (C. C._A. 9th, 
Park Falls Lumber Co. v. Burlingame, 1 F. (2d) 855 (C. C. A. 
7th, 1924), cert. den. 266 U. S. 626, 45 Sup. Ct. 125 (1924); 
Reick v. Heiner, 25 F. (2d) 453 (C. C. A. 3rd, 1928), cert. den. 
277 U. S. 608, 48 Sup. Ct. 602 (1928). 

58Niles Bement Pond Co. v. United States, supra note 57; cf. 
Radin v. Commr., supra note 32. i , 

59Rouss v. Bowers, supra note 32; Bishoff v. Commr., ibid. ; 
Becker v. United States, supra note 57. 

60Jn re U. S. Metal Goods Co., 4 F. (2d) 871 (N. D. Ohio, 
1924); In re Max Sheinman, 14 F. (2d) 323 (BH. D. Pa. 1926). 

610n this basis, the use of the average percentage of profits 
from gross sales in the line of business was approved in Bishoff 
v. Commr., supra note 32. 

62Hyams Coal Co. v. United States, 26 F. (2d) 805 (BE. D. La. 
1928); ef. Coley v. Pickering, 21 F. (2d) 247 (S. D. Ill, 1927). 

63Nat. Bank of S. C. v. Commr., (D. C. App. 1929) IV U. 8S. 
Daily 2681, rev’g 10 B. T. A. 642 (1928). 

64The Board found that the books were kept on a cash basis 
with two exceptions, and that these exceptions did not really 
alter the result. The court, without discussion said “insofar 
as the matters here are concerned, we hold that they were kept 
on the accrual basis.”” In other words, the court substituted its 
judgment on an accounting question for the Board’s. 





140 THE NATIONAL INCOME TAX MAGAZINE 


that, the bank having kept its books on the cash basis, it 
must report for 1919, the year in question, the discount 
actually collected. The Board agreed. The Court of 
Appeals, however, decided that the Board’s decision 
was wrong, and that, although the taxpayer was on a 
cash basis for 1919, it need not report the discounts 
actually collected in that year. The court said: 


We are of the opinion that these provisions of the Statute 

(Section 212 (b), 213 of the 1918 law) repose in the Commis- 
sioner sufficient discretionary power to credit the return of one 
year with amounts therein included which had been returned 
and taxed in a prior year. There is no apparent reason 
why the deduction claimed should not be allowed, and we have 
no doubt of the power of the Commissioner, under the Statute 
and Regulations, to make this deduction. 
The decision is a complete non sequitur from this rea- 
soning. If the Commissioner has a discretionary 
power, he is surely not subject to the bidding of the 
court in exercising it; if he is subject to the court’s 
bidding, his power is simply not a discretionary power. 
There was no showing of abuse of discretion, though 
there apparently was administrative stupidity and 
delay.*° The court probably reaches a fair result, but 
only by a complete distortion of the statute. 

In Kansas City Structural Steel Co. v. Commr.,®° a 

Federal circuit court was involved with a review of an 
exercise of judgment by the Commissioner, under the 
provision 
whenever in the opinion of the Commissioner the use of inven- 
tories is necessary . inventories shall be taken. 
The Commissioner required an inventory and the Board 
upheld him. A majority of the court concluded, how- 
ever, that inventories were unnecessary, and reversed 
the Board. The court referred to the fact that 


a wide discretion is vested in the Commissioner, and not in the 
courts; and if the business is one where there is any substantial 
evidence indicating a necessity for the use of inventories, his 
decision, backed by majority opinion of the Board of Tax Ap- 
peals, should not be disturbed. 

That there was such evidence might be indicated by the 
facts that the Board had approved the Commissioner’s 
determination, and that one of the three circuit judges 
came to the same conclusion. The decision, in spite of 
its lip-service to the Commissioner’s discretion, appears 
to be a substitution of an accounting method two Fed- 
eral judges deemed proper, for that adopted by the 
Commissioner, and approved as accepted accounting 
practice by fourteen members of the Board, as well as 
one Federal judge. 

2. The Federal circuit for the first circuit® has given 
careful consideration to the powers of the Commis- 
sioner under the provisions : 

. in the discretion of the Commissioner a reasonable addition 
to a reserve for bad debts. 
‘The Commissioner had denied such an addition, appar- 
ently on the ground that the taxpayer bank was seeking 
deductions both for an addition to the reserve, and for 
bad debts actually charged off; he allowed the latter 
deduction. The Board concluded that he was right, 
adding that the claim for an addition to a reserve was 
based on “guess-work.”’ This characterization was un- 
fortunate. The court held that the testimony of the 
65The Commissioner’s original computations were admittedly 
erroneous, and were abandoned before the Board. ‘The court, 
however, did not rely on this fact. 

6633 F. (2a) 53 (C. C. A. 8th, 1929), rev’g 11 B. T. A. 877. 
The decision is approved on grounds other than the court’s in 


(1929) 43 Harvard Law Review 142. 
67Rhode Island Hosp. Tr. Co. v. Commr., supra note 38. 
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bank president should be given substantial, if not con- 
trolling weight ; that as a matter of law, the claim 


should have been considered under the Commissioner’s discre- 
tion as to the amount the Trust Company should be permitted 
to add to its reserve. It was not so considered. 


It seems reasonably clear that the court did not 
attempt to substitute its judgment as to a reasonable 
addition to the reserve for the Commissioner’s; it held 
that the evidence on the point was so convincing that 
he was under a duty to exercise his discretion.*® The 
decision, then, affords an interesting contrast with the 
Kansas City Structural Steel® decision discussed in the 
preceding section. 

3. The courts have shown the same unwillingness as 
the Board to interfere in cases requiring the “approval 
of the Commissioner.” In United States ex rel. Gray- 
lock Mills v. Blair,"’ the taxpayer had not sought the 
approval of the Commissioner for a change in its ac- 
counting period until several years after the return was 
filed. The court refused to grant a writ of mandamus 
to compel the Commissioner to accept returns on the 
proposed new basis. Its decision was based on the tax- 
payer’s long delay, which was held to amount to laches. 
In Alameda Ins. Co. v. McLaughlin™ the plaintiff 
sought a refund, computed by consolidating its income 
with that of alleged affiliated corporations. The cor- 
porations in question had originally filed separate 
returns ; the Commissioner denied the plaintiff the priv- 
ilege of substituting a consolidated return. The court 
upheld him on the ground that 


he was under no legal obligation to exercise it (his power) in 
behalf of the appellants, and his refusal so to do is not subject 
to review in the courts. 


4. In two cases involving the requirement of a show- 
ing “to the satisfaction of the Commissioner,” the 
Commissioner was upheld.** In Thompson Pottery Co. 
v. Routzahn, the court was of the opinion that the 
determination of the Commissioner was prima facie 
correct, but that it could be overthrown by a prepon- 
derance of the evidence; the court cited the contempla- 
tion of death cases** in support of this view. The court 
held, however, that the weight of the evidence sup- 
ported the Commissioner’s finding. In Feilbach Co. v. 
Niles, in its discussion of section 210 of the 1917 law, 
the court said: 


The statute limits resort to it to only when the Commissioner 
finds that he cannot “satisfactorily” ascertain invested capital 
(Continucd on page 157) 


68See the present § 22(c). ’ 

6%‘For present purposes, we assume that if the Commissioner 
and the Board of Tax Appeals exercised their discretion, on legal 
and reasonable grounds, this court could not substitute its dis- 
cretionary judgment for that of the tax authorities. But if 
there was failure really to exercise discretion, or error of law 
in its exercise—then the court must grant relief.” 

70The latter decision might be put on the ground that the 
Commissioner erred in law in requiring an inventory. But the 
question there was one of accounting methods; and the method 
the Commissioner used was an accepted one. 

7154 App. D. C. 27, 293 Fed. 846 (1923), affg the order of 
the Supreme Court reported as T. D. 3500. For a comment on 
the reluctance of courts to interfere with administrative action 
by writs of mandamus, see Dickinson, Administrative Justice 
and the Supremacy of Law, at 621, et seq. 

7233 F. (2d) 120 (C. C. A. 9th, 1929), af’g 28 F. (2d) 81 
(N. D. Cal. 1928). 

73Thompson Pottery Co. v. Routzahn, 25 F. (2d) 897 (N. D. 
Ohio, 1927); Feilbach Co. v. Niles, 21 Fed. (2a) 495 (N. D. 
Ohio, 1927). Cf. Willard Storage Batt. Co. v. Routzahn (N. D. 
Ohio, 1929). 

74Wickwire v. Reinecke, supra note 5; Fidelity & Col. Trust 
Co. v. Lucas, ibid. It should be noted that these cases are not 
squarely in point, since the determination whether a transfer 
was made in contemplation of death is not in terms confided to 
the discretion or judgment of the Commissioner. 
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Tax Appeals in disposing of the accumulation of 

cases on its docket, and indications are that within 
about two years it will be fairly current with its work, 
according to a report by Chairman Logan Morris, made 
to the Subcommittee of the House Committee on Appro- 
priations at a hearing conducted to consider appro- 
priations for independent offices of the government. 
This confirmed the forecast made before the committee 
hy Judge Benjamin H. Littleton in 1928, when he was 
chairman of the Board. 


G ‘tex A progress is being made by the Board of 


On January 1, 1930 there were 16,707 cases pending 
before the Board, but this accumulation is not as serious 
as on the surface it appears to be, Mr. Morris explained. 
In addition to those on the reserve calendar, there are 
2,000 Osage Indian cases that probably never will be 
tried. Then there are about 1,800 cases under Section 
280. The constitutionality of that section is pending 
in the courts, and those 1,800 cases will automatically 
vo off the calendar if Section 280 is invalid. In 
the Section 280 cases, because of the difficulty 
that the Commissioner has in sustaining the burden 
of proof which is put upon him by the present revenue 
act, he has had many continuances. The burden of proof 
still remains on the petitioner as to the correct amount 
of the deficiency, but the burden is on the Commissioner 
to prove that the petitioner is a transferee. 


More cases are now being closed than are received; 
a result both of a greater number of decisions by the 
Board and a decline in the number of proceedings that 
are being instituted. The decline in new cases was at- 
tributed in part to the fact that before the notice of 
deficiency is sent out a more careful consideration of the 
taxpayer's case than formerly is being given in the Bu- 
reau of Internal Revenue. Another influence in de- 
creasing the rate of appeals, mentioned by Mr. Morris, 
is the large number of precedents established by the 
courts and the Board. When a notice of deficiency is 
sent out, if that deficiency is based on a Board precedent 
or on a court precedent, the taxpayer is less apt to file 
an appeal than he was before those precedents were 
established, Mr. Morris pointed out. 

Other information of interest contained in the report 
follows: - 


The fiscal year ended June 30, 1929, presents some rather 
interesting data as compared with the fiscal year ended June 
30, 1928. As an example, during the fiscal year ended June 
30, 1928, the Board docketed 10,165 cases, involving 
$270,548,266.83, or an average of $26,615.86 per case. During 
the succeeding fiscal year (1929), the Board docketed 5,458 
cases, involving $187,072,564.39, or an average of $34,274.93 
per case. It will be noted by these figures that while the 
tctal number of docketed cases is reduced, the average defi- 
ciencies involved in each case increased over $8,000. 

During the fiscal year ended June 30, 1928, the Board closed 
7,090 cases, wherein deficiencies totaling $131,335,520.52 were 


claimed by the Bureau of Internal Revenue, or an average of 
318,665.09 per case. The sum of $56,283,915.87 was allowed 


Accomplishments of Board of Tax 
- Appeals Reviewed 


by the Board, and the average allowance per case under the 
3oard’s determination was $7,938.49. During the fiscal year 
1929, 8,969 cases were closed, wherein deficiencies totaling 
$227,247,744.98 were claimed by the Bureau of Internal Reve- 
nue, or an average of $25,337.02 per case. The sum of 
$64,335,566.19 was allowed by the Board, or an average of 
$7,173.10 per case. From these figures it will be seen that in 
1929 the Board closed approximately 2,000 more cases than it 
did in 1928, and that the average per case closed was approxi- 
mately $8,000 for 1929 in excess of that for 1928. 

In the course of its work, the Board frequently decides cases 
wherein overpayments rather than deficiencies are involved. 
The following tabulation shows overpayments found by the 
Board from April 1, 1929, the date we commenced compiling 
the data, to October 31, 1929, inclusive, is submitted: 


Tabular statement of tax overpayments by months 


Proceedings Total over- 


Month involved payments 
PIE ross so cs. Sencar a eines Sweetest oe $777,095.84 
BI oes charecehke Chane eroremergevers cibreh-dihe Seaton 71 484,707.25 
MOT ee ae eS Pea e wen ene eee arene 54 602,317.74 
I cau MeFi edie Shas inc rahe der iene abdisdel eneRbiie 101 663,732.03 
PE ooh Sins occa vin 6 gers eneievaredeuecaloetanet eros 72 346,512.35 
PIE = ey Sl Sner ait. d0 aia ai ec woelatete se SA ate rele 81 1,536,424.08 
CE i ASU Dele whe ho widhe 4 sug nies 76 278,442.91 


Expectations for the Future 


The interest manifested in the past by the committee in the 
work of the Board prompts me to indulge in some speculation 
as to what we expect to accomplish in the future. When my 
predecessor appeared before you in December, 1928, the Board 
had on hand as of December 1, 1928, a total of 20,241 cases. 
By November 1, 1929, this number had been reduced to 17,124, 
showing a gain of over 3,000 cases. Based on this performance, 
I know of no reason why the Board should not be almost cur- 
rent in its work within the next two or three years. 

Lately, we have been making a determined effort to close 
all of the cases involving the taxable year 1917. We have 
reduced the number of pending cases of this character to 583, 
of which 551 are awaiting hearing; 23 are submitted and 
before the various members for the writing of an opinion, and 
G have been decided and are awaiting the filing of a computa- 
tion of the tax, based on the Board’s opinion to the end that 
final decision may be entered. The total of the deficiencies 
claimed in this group is $77,332,005.88. The 551 cases await- 
ing hearing may be segregated as follows: 


Tax cases for year 1917 awaiting hearing by Board 


aebetT OAPIMBMEE Fh oie le ace rcoioncie a oe te eee 136 
eee CUI OE on coco Sack see So ewew ne Shanon 15 
CU CPN OY in 5s hes isids SR Ss FRR Rw 247 
ANGER sR gcse os cross as bac sales euepamreriee DitsnceTaonhaudotn ial 115 
MOP, VCCRUINORNT Soca fisio sO SI Iu Tata wie tah eeoeles aeRO ah Ee eae 44 


A brief explanation of the various calendars of the Board 
may be of some help to the committee. 

The general calendar covers cases ready for trial and hear- 
ing which are awaiting their turn. 

The reserve calendar (a) covers cases which are being held 
pending the receipt of a court decision on either a companion 
case or an allied case. 

The reserve calendar (b) covers cases in which negotiations 
are being conducted for settlement without trial. These nego- 
tiations are had between the taxpayer’s counsel and the general 
counsel’s office of the Bureau of Internal Revenue. 

The circuit calendar covers cases in which hearings have 
been requested outside of Washington, D. C. These must wait 
until a sufficient number of cases has accumulated at a par- 
ticular strategic point; to the end that the Board may not be 
put to unnecessary expenditure of time and money in sending 
a member on a circuit assignment wherein less than two or 
three weeks of hearings are involved. 
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The day calendar covers cases actually assigned for a specific 
date in Washington, D. C. 


Cases Appealed to United States Courts From 
Board Decisions 


Section 1001 of the Revenue Act of 1926 authorized appeals 
to the Circuit Court of Appeals from Board decisions. The 
constitutionality of the section was upheld by the Supreme 
Court of the United States in the spring of 1929. Since enact: 
ment, and up to the close of October 31, 1929, 838 Board cases 
have been taken up for review. In 178 of these cases the 
Board’s decision was affirmed. In 110, the Board was reversed 
and in 15, the Board was modified. 


I might state that 32 docket numbers were tied up in one 
reversal. So, while that shows that there have been 32 re- 
versals, as a matter of fact one decision actually disposed of 
32 cases. So it has to go in with the total number of reversals. 
We carry our cases by docket numbers, and there may be four 
or five docket numbers in one proceeding. These figures are 
as of November 1, 1929. Since that date our record has been 
considerably better. In fact, on one day, about three weeks 
ago, the Court of Appeals of the District of Columbia handed 
down decisions in 7 of our cases, affirming 6 and reversing 1. 

On November 1, 1929, 535 petitions for review were pend- 
ing. The Supreme Court of the United States has had occasion 
to consider certain Board cases and up to the close of October 
31, 1929, it had been petitioned for certiorari in 37 cases. In 
19 cases certiorari was denied and the board affirmed. The 
balance was distributed as follows: one dismissed on motion 
of petitioner (Board affirmed); one Board affirmed with opin- 
ion; one remanded to Circuit Court of Appeals with opinion 
(Board affirmed) ; one dismissed for want of jurisdiction; two 
certiorari denied (Board reversed); eight certiorari granted; 
four certiorari applied for. 


Upon question by Representative Woodrum as to 
how many of the Board members sit in each hearing, 
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Court Decisions 


Accounting Periods—Fiscal Year Under Act of 1918 De- 
fined.—Section 200 of the 1918 Act defines a fiscal year as 
“an accounting period of twelve months ending on the last 
day of any month other than December.” Where the tax- 
payer’s accounting period was made up of twelve periods of 
four and five weeks each, ending on Saturday, the taxpayer 
had no fiscal year because none of its accounting periods 
ended on the last day of the month except by accident; and 
in accordance with Section 212 (b) of the 1918 Act, if the 
period is other than a fiscal year, the net income shall be 
computed on the basis of a calendar year—Court of Claims 
of the United States in Swift and Company v. United States. 
No. H-101. 

Accrual Basis of Accounting—Adjustment of Inventory 
Valuations.—Where the taxpayer’s accounts were kept on 
the accrual basis, necessary adjustments by the Commis- 
sioner of the valuation of the inventory do not constitute 








Proceedings docketed and closed 


opinions 


14,542 1,491 1,929 1,898 2,998 






April, 1930 





Mr. Morris explained the procedure as follows: 

Prior to the passage of the 1926 act we sat in divisions of 
three. Under the 1926 act, we were given authority to sit indi- 
vidually, and so, since that time, we sit as individual members, 
one member constituting a division. Each member of the 
Board holds hearings, unless it is some unusual case, in which 
event probably two or three members cf the Board will be 
assigned to conduct the hearings. 

The individual member, after consideration of the case, makes 
his report to what we term a part. The Board is divided into 
five parts, with three members assigned to each part. The 
chairman sits in one part, making four members for that par- 
ticular part. The member submits his report to his part for 
its consideration. If the part agrees with his report, then it is 
referred to the chairman, either with the recommendation that 
it be promulgated as the part’s decision, or that it be referred 
to the full board for consideration. The chairman of the Board 
has authority to refer any report to the full Board within 30 
days after the part’s decision has been referred to him. If it 
is not referred to the full Board within that 30-day period, 
then, by operation of law, it becomes the Board’s decision. 

It becomes the Board’s decision after the expiration of 30 
days. Prior to the passage of the 1926 act, every report or 
opinion that was written by a member was referred to the full 
Board, and that necessarily slowed up the work of the Board 
very materially. Since the 1926 act, only those cases have 
been referred to the full Board which the parts have recom- 
mended go to the Board, or which the chairman thought should 
be referred to the Board. In some cases, even though there is 
no recommendation by the part that the case be referred to the 
full Board, the chairman has referred the case to the full Board 
for its consideration. , 


Cases Docketed and Closed 1924-1929 


I have prepared a statement of the total nuniber of cases 
docketed during each calendar year from the date of the 
Board’s inception to December 31 of 1929, and also the total 
number of cases closed during that same period. 
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a change of basis by the Commissioner. The accrual basis 
upon which the books were kept should be used, rather than 
the cash basis, under the 1917 law.—Supreme Court of the 
United States in The United States v. American Can Com- 
pany; United States v. Missouri Can Company; United States 
v. Detroit Can Company. Nos. 128, 129, 130. Decision of Cir- 
cuit Court of Appeals, 31 Fed. (2d) 730, which affirmed the 
District Court decision, reversed. 

Affiliated Corporations—Effect of a Change in an Af- 
filiated Group.—Where numerous corporations are affiliated 
at the beginning of the taxable year, and the affiliated status 
of one is terminated, or where a new company becomes 2 
member of the affiliated group, if the control remains in the 
same parent company, the existence of the affiliated group 
is not ended. The consolidated group, as such, is not a tax- 
payer but a tax-computing unit; and the members of the 
group lose their separate identity only for the purpose of 
computation of the tax—Court of Claims of the United 
States in Swift and Company v. The United States. No. H-101 
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Annuities, Taxation of.—Payments of an annuity received 
by bequest, constituting charges against the whole estate— 
income, personalty and realty—are exempt from income tax 
under Section 213 (b) (3) of the 1926 Act, and are not tax- 
able to the recipients as a “distributive share of the income 
of the estate or trust.”—United States Circuit Court of Ap- 
peals, First Circuit, in Commissioner of Internal Revenue v. 
Sybil Whitehouse. No. 2294. Oct. term, 1929. Decision of 
soard of Tax Appeals, 7 B. T. A. 600, affirmed. 


Assignment of Earnings—Tax Liability—The earnings 
of a husband were all taxable to him in 1920 and 1921 even 
though he and his wife, residents of California, had entered 
into a valid contract that the earnings of either spouse 
should be received, held, taken, and owned by them as 
joint tenants—Supreme Court of the United States in 
Robert H. Lucas, Commissioner, v. Guy C. Earl. No. 99. Octo- 
ber term, 1929. 


Beverage Tax.—The beverage tax imposed by Section 628 
of the 1918 Act incurred where the producer of “soda pop” 
sold it through news agents on railroad trains under a con- 
tract by which such agents were acting for the producer 
should be based upon the amount received by the agents 
upon sales rather than upon the amount paid by the agents 
to the producer.—District Court of the United States, W. 
Div. of the W. Dist., in Fred Harvey, Inc., a Corporation, v. 
Noah Crooks, as United States Collector of Internal Revenue 
for the Sixth District of Missouri. No. 6751. 


Circuit Court of Appeals—Jurisdiction.— Pursuant to the 
Act creating the Tenth Circuit, the Circuit Court of Appeals 
for the Eighth Circuit denies jurisdiction as to an appeal 
from the Board where the appellant’s return had been filed 
with a Collector in the Tenth Circuit, and where no hearing 
had been had by the Court of the Eighth Circuit before the 
effective date of the Act.—United States Circuit Court of 
Appeals, Eighth Circuit, in Spring Canyon Coal Company v. 
Commissioner of Internal Revenue. Nos. 8682 and 8683. 

Claims for Refund.—An entity submitting a corporate re- 
turn for 1918 and two claims for refund as a corporation 
may not recover taxes paid for that year on the claim that 
its Operations were conducted by a partnership of which 
the stockholders were members.—Court of Claims of the 

United States in Mary A. C. Rockwood, Trustee of Caplice 
Commercial Corporation, a Dissolved Corporation, v. The 
\nited States. No. H-122. 


Defect in the form of a claim for refund of income and 
excess profits tax for 1919 is held to have been waived by 
the Commissioner by his delay in auditing the return until 
after the period of the statute of limitations, so that a sub- 
sequent amendment of the claim prior to its final rejection 
made the claim effective—District Court of the United 
States, Middle Dist. of Penn., in Lehigh & Wilkes Barre-Coal 


Company v. United States of America. No. 2204. Dec. term, 
1928. 


Community Property, Income from.—The income from 
community property received by a marital community in 
Louisiana belongs jointly to the husband and wife, and un- 
der the 1926 Act each may report one-half of such income 
in a separate return—United States Circuit Court of Ap- 
peals, Fifth Circuit, in Jacob O. Bender, Collector, v. William 
Pfaff, No. 5809, affirming the decision of the District Court. 


The income of a Texas marital community may be re- 
ported one-half by the husband and one-half by the wife.— 
United States Circuit Court of Appeals, Fifth Circuit, in 
George C. Hopkins, Collector, v. C. W. Bacon. No. 5479. De- 
cision of District Court affirmed. 


Court of Claims, Jurisdiction—Pursuant to Section 284 
(d) of the 1926 Act, the Court of Claims denies that it has 
jurisdiction as to a suit covering 1919 taxes, where the Com- 
missioner on May 3, 1926, denied the plaintiff’s claim for 
refund and at the same time notified him of a 1919 deficiency, 
and where on July 10, 1926, the plaintiff instituted a pro- 
ceeding before the Board upon the first notice, and on May 
7, 1928, instituted suit in the Court of Claims upon the rejec- 
tion of the refund claim.—Court of Claims of the United 


— in Arthur Curtiss James v. The United States. No. 
J-260. 


The Court of Claims is without jurisdiction as to a suit 
covering 1917 taxes where after the enactment of the 1926 
Act the Commissioner rejected the plaintiff’s claim for re- 
fund and at the same time notified plaintiff of a 1917 de- 
ficiency, and on October 30, 1926, a proceeding was insti- 
tuted before the Board, which had not been tried at the 
time this suit was filed—Court of Claims of the United 
States in Arthur Curtiss James and George Notman, Executors, 
v. The United States. No. J-601. 


The Court of Claims assumes jurisdiction as to a suit 
covering 1918 taxes even though subsequent to the filing of 
the suit the taxpayer instituted a proceeding before the 
Board in relation to the same matters authorized by certain 
provisions of the 1926 Act, it being held that the Court or 
the Board, whichever reaches the case first for trial, may 
proceed therewith and determine all questions raised and 
render a decision thereon.—Court of Claims of the United 


States in Ohio Steel Foundry Co. v. The United States. No. 
F-143. 


Federal Estate Tax.—Tax on the estate of a decedent who 
died May 29, 1921, although not due and payable until the 
expiration of one year from the date of death, is held to 
have accrued before the effective date of the 1921 Act, within 
the meaning of Section 1400 (b), which saved from repeal 
the portions of the 1918 Act covering assessment and col- 
lection of taxes then accrued under the latter act——United 
States District Court, District of New Jersey, in Blanche 
O’Brien and Robert C. Roebling, Executors of the Estate of 
Karl G. Roebling, Deceased, v. Edward L. Sturgess, Collector 


of Internal Revenue for the First U. S. Collection District of 
New Jersey. 


The gross estate of a decedent who died March 5, 1920, 
should include corporate stock transferred in December, 
1916, to his children, the gift being conceded to have been 
in contemplation of ‘death. Section 402 of the 1918 Act is 
not unconstitutional in requiring that such gifts made prior 
to the date of enactment of the 1918 Act shall be included 
in gross estate—Court of Claims of the United States in 
Seth M. Milliken, Gerrish H. Milliken, and Harold A. Hatch, 


as Executors of the Estate of Seth M. Milliken, Deceased, v. 
The United States. No. J-337. 


The gross estate of a decedent who died on February 23, 
1927, should include the value of a trust fund established in 
1911 over which the decedent retained complete control ex- 
cept that she could not substitute herself as beneficiary.— 
United States District Court, District of Maine, So. Div., 
in Hope Haynes Brady et al., Executors, v. Frank J. Ham, Col- 
lector. No. 164. 

Gifts—Basis for Determining Gain or Loss on Property 
Acquired by Gift——The donor’s basis is the basis for de- 
termining gain upon the sale in 1921 of stock acquired by 
gift in 1921, both the gift and sale having been effected be- 
fore the enactment of the 1921 Act. The 1921 Act was ef- 
fective January 1, 1921; and Congress had power to require 
that taxable income should include profits from all transac- 
tions consummated within the year.—Supreme Court of the 
United States in Anita H. Cooper v. United States, No. 93, 
affirming the decision of the Court of Claims. 


Injunction for Tax Relief—A mandatory injunction to 
dissolve a tax lien on real estate for additional 1918 tax 
will not be granted even though the lien results in irrep- 
arable injury to the taxpayer, and the bill for an injunction 
is dismissed for want of equity and because the United 
States, the real party in interest, has not consented to be 
sued.—District Court of the United States, Dist. of Mass., 


in Stafford Mills v. Thomas W. White, Collector. Equity No. 
3199. 


Motion to dismiss is granted as to equity bill seeking 
injunctive relief relative to threatened collection of “burden” 
assessed under Section 220 of the 1924 and 1926 Acts de- 
signed to prevent avoidance of surtaxes by stockholders 
through unreasonable surplus accumulations by corpora- 
tions. Section 3224 of the Revised Statutes providing that 
“No suit for the purpose of restraining the assessment sd 
collection of any tax shall be maintained in any court” 
held to be applicable.—District Court of the United mais. 
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E. Dist. of Mich., So. Div., in French Mortgage and Bond 
Company, a corporation, v. Fred L. Woodworth, individually 
and as Collector of Internal Revenue. In Equity No. 3422. 

Insurance Companies, Taxation of.—Reserves for divi- 
dends to policy holders in a mutual life insurance company 
represent part of the net worth of the insurance company, 
and were subject to capital stock tax for the years when 
such taxes were levied against mutual life insurance com- 
panies. 

The capital stock tax was imposed prospectively upon an 
activity to be engaged in. Therefore, by reason of repeal 
of the tax on companies such as this, under the 1921 law, 
there was no tax liability for any part of the year ended 
June 30, 1922. United States Circuit Court of Appeals, 
Second Circuit, in New York Life Insurance Company, v. 
Frank K. Bowers, Collector of Internal Revenue for the Sec- 
ond District of the State of New York. Decision of District 
Court, 34 Fed. (2d) 60, affirmed. 

Interest Deductions.—Interest paid by joint stock land 
banks organized under the Federal farm loan act of July 
17, 1916, on joint-stock land bank bonds issued and sold in 
accordance with the provisions of such act, and secured by 
farmers’ promissory notes deposited with the proper farm 
loan registrars, the proceeds of which bonds were used in 
making new loans to farmers, is not deductible, the excep- 
tion of Section 234 (a) (2) of the 1921 Act as to interest 
on indebtedness to purchase or carry tax exempt securities 
applying—Court of Claims of the United States in The 
First National Bank of Chicago, a National Banking Associa- 
tion, v. The United States. No. J-71. Previous judgment of 
the court, which was vacated, following granting of motion by 
defendant for a new trial, was in effect reversed. 

Invested Capital—Assets transferred in 1920 by a cor- 
poration to a new company organized to acquire them may 
not be allowed a higher value for invested capital purposes 
to the new corporation than would have been allowed to 
the former owner, where stock in the old corporation was 
held in the proportion of 52 per cent by A and 48 per cent 
cent by B, C and D and in the new corporation 48 per cent 
by A and 52 per cent by B, C and D.—United States Circuit 
Court of Appeals, Seventh Circuit, in Monarch Electric & 
Wire Company v. Commissioner of Internal Revenue. No. 4202. 
Oct. term, 1929, Jan. session, 1930. Decision of Board of Tax 
Appeals, 12 B. T A. 158, affirmed. 

Investment Companies—“Doing Business” Construed.— 
A corporation which during 1925 and 1926 functioned as an 
investment corporation, holding, selling, investing, and re- 
investing its capital and assets, and distributing the profits 
to its stockholders was “doing business” so as to be liable 
for the capital stock tax.—Court of Claims of the United 
States in The Sianley Securities Company v. The United States. 
No. H-446. 

Losses, Accrual of.—The amount of a judgment rendered 
in one year against a taxpayer on the accrual basis for 
breach of a contract in a previous year is deductible in the 
year judgment is rendered. The fact that a reserve was 
set up. in the previous years to cover this liability did not 
constitute a definite admission of liability—Supreme Court 
of the United States in Robert H. Lucas, Commissioner, v. 
American Code Company, Inc. No. 67. Decision of Circuit 
Court of Appeals, 30 Fed. (2d) 222, reversed. The Supreme 
Court’s decision affirmed the decision rendered by the Board 
of Tax Appeals. 

Losses, Deductible—A taxpayer, on the facts, is held to 
have sustained a deductible loss in 1920 with respect to 
certain rights acquired by him in 1906 as a guarantor in 
property not under his control. Inasmuch as the March 
1, 1913, value of the rights was impossible of determina- 
tion, it is held the loss deductible is the difference between 
the cost of the rights in 1906 and the market value of stock 
distributed to him in 1920 in full satisfaction of the rights. 

—U. S. Circuit Court of Appeals, Third Circuit, in Samuel 
P. Houston v. Commissioner of Internal Revenue. No. 4210. 
Oct. term, 1929. Decision of Board of Tax Appeals, 13 B. 
T. A. 279, reversed. 

Net Loss, Consolidated—Offset Against Net Income for 
Other Years.—In applying the net loss deduction for 1919 
against net income for 1918, there shall be deducted in 1918 
only such proportion of the 1919 consolidated net loss as is 
allocable to the corporations having net losses in 1919 and 
such proportions should be applied as a deduction from the 











individual net incomes of the corporations for 1918, as had 
net incomes in that year. Where a net loss was incurred 
by the same company both for 1918 and 1919, the 1919 net 
loss would offset 1920 income. The tax to the different cor- 
porations should be allocated in this manner.—Court of 
Claims of the United States in Swift and Company v. The 
United States. No. H-101. 

Partnership Income.—Partnership profits earned during 
the taxable year 1923 prior to dissolution by death of a 
partner and transfer of the partnership business to a cor- 
poration organized to take it over are taxable to the part- 
ners, any loss resulting from such dissolution and transfer 
being deductible in the year sustained.—United States Cir- 
cuit Court of Appeals, First Circuit, in Arthur H. Earle \ 
Commissioner of Internal Revenue; Foster B. Earle v. Saine: 
Arthur H. Earle, Executor, v. Same. Oct. term, 1929. Nos, 
2402, 2403 and 2404. Decision of Board of Tax Appeals, 15 
B. T. A. 668, affirmed. 

Reassessments Under the Special-Assessment Provisions 
of the Act of 1918.—The Commissioner is not precluded 
from making a reassessment under the special assessment 
provisions of Sections 327 and 328 of the 1918 Act within 
the period prescribed by the statute of limitations, where 
the assessment has not been made final by means of a clos- 
ing agreement under Section 1312 of the 1921 Act.—Court 
of Claims of the United States in Oak Worsted Mills, In. 
v. The United States. No. J-180. 

Reconsideration of Tax Liability by Commissioner.— 
Commissioner may reopen and reconsider tax liability de- 
termined by him at any time within the limitation period in 
the absence of written agreement making the determination 
final.—United States Circuit Court of Appeals, Third Cir- 
cuit, in Frances Plumer Mcllhenny, Francis S. MclIlhenny, and 
The Pennsylvania Company for Insurance on Lives and 
ing Annuities, Executors of the Estate of John D. Mcllhenny, 
Deceased, v. Commissioner of Internal Revenue: No. 4077. 
Oct. term, 1929. Decision of Board of Tax Appeals, 13 B. 
T. A. 288, affirmed. 

Recovery of Taxes.—Recovery by the taxpayer of 1918 
taxes is denied where the taxes were assessed in 1920, a 
deposit in escrow was made in connection with claim in 
abatement as a guaranty of the payment of the taxes, and 
by the subsequent payment of the taxes after the period oi 
limitation on collection the taxpayer obtained a release oi 
the deposit made in escrow. “The original arrangement 
for the deposit as guaranty and the subsequent release oi 
the deposit on payment of the tax constituted consideration 
for the payment so made and are sufficient to prevent the 
plaintiff from recovering.’’-—Court of Claims of the United 
States in Mascot Oil Company, Inc. v. The United States. 
No. K-67. 

Refund Claims.—A timely claim filed after assessment of 
additional tax of $125,310.66 for 1917, claimed to be for the 
abatement of $125,310.66 and refund of $1.00 (or such 
greater amount as is legally refundable) is not acceptable 
as the basis for refund of an overpayment discovered after 
the expiration of the statutory period, where no grounds 
for refund were stated in the claim.—Court of Appeals of 
the District of Columbia in United States ex rel. H. Wendell 
Endicott and Eliot Spalding, as Executors of the Estate of 
Henry B. Endicott, v. Andrew W. Mellon, as Secretary of the 
Treasury; John Raymond McCarl, as Comptroller General, and 
Robert H. Lucas, as Commissioner of Internal Revenue—No. 


5018. Decision of Supreme Court of District of Columbia 
affirmed. 


Where an overassessment found by the Commissioner is 
partly covered by claims or refund and results partly from 
the allowance of deductions on account of the reduction ot 
invested capital for later years by reason of insufficient 
deductions in prior years under Section 284 (c) of the 1926 
Act, it is held that the claims are sufficient in form and 
amount to cover the part of the overassessment not cov- 
ered by the above section. The Commissioner had allowed 
only the part of the overassessment allowable under Sec- 
tion 284 (c), contending that the claims covered only the 
same deductions.—U. S. District Court, District of Oregon, 
in Crossett Timber Company v. United States of America. 

Securities, Valuation of.—Securities, substantially all of 
which consisted of bonds, parts of small issues underwritten 
(Continued on page 152) 
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ECAUSE of the refusal of the Supreme Court to review 

the decision of the U. S. Court of Appeals, Sixth Cir- 
cuit, in Tyroler ct al. v. Routsahn, 36 Fed. (2d) 208, decided 
November 13, 1929, in which the constitutionality of Section 
280 of the Act of 1926, is involved, the probability that this 
provision, upon direct consideration, will be held invalid 
now seems remote. 

Reversing the lower court, the Court of Appeals refused 
to enjoin the Collector of Internal Revenue at Cleveland 
from assessment and collection of taxes against stockholders of 
a corporation for deficiency in taxes of the corporation. The 
company had retired its preferred stock at par and the Gov- 
ernment assessed the stockholders as transferees. Henry 
L. Tyroler and other taxpayers contended that Section 280, 
under which the assessment and collection of the tax was 
attempted, is unconstitutional in that it affords taxpayers no 
adequate remedy at law. The Court of Appeals held that 
Section 1001 of the 1926 Act gives the transferees the right 
to have the decision of the Board of Tax Appeals reviewed 
by the Court of Appeals, and where a statute expressly 
gives a right to judicial review of an administrative order 
there is no room to invoke the “due process” clause. 





EDUCTION of individual income taxes by assignment of 

earnings to some other person was made ineffectual by the 
decision of the United States Supreme Court in the case of 
Robert H. Lucas, Commissioner, v. Guy C. Earl, decided March 
17, 1930. 

The respdéndent, a resident of California, had entered into a 
contract whereby one-half of his income was assigned to his 
wife. The Court did not question the validity of the gcontract 
under the law of the State of California, but took up el heinder 
aspect of the issue involved, as to whether Congress could, 
nevertheless, levy an income tax on the entire income of the 
assignor. The conclusion of the Court follows: 

“There is no doubt that the statute could tax salaries to those 
who earned them and provide that the tax could not be escaped 
by anticipatory arrangements and contracts however skillfully 
devised to prevent the salary when paid from vesting even for a 
second in the man who earned it. That seems to us the import 
of the statute before us and we think that no distinction can be 
taken according to the motives leading to the arrangement by 
which the fruits are attributed to a different tree from that on 
which they grew.” 

N VIEW of the conflict of authority over the validity and 

effect of waivers given after the statutory period for assess- 
ment, and the large number of taxpayers affected, there is much 
interest in the outcome of the review granted by the United 
States Supreme Court of the decision of the Court of Claims in 
Charles H. Stange v. U. S., decided November 4, 1929. 


Contrary to the decision of the Court of Appeals of the Dis- 
trict of Columbia in the Joy Floral Co. case, 29 Fed. (2d) 865, 
and possibly in conflict with the underlying principle of the 
United States Supreme Court’s decision in the New York & 
Albany Lighterage Co. case, 273 U. S. 346, the Court of Claims 
held that, within the meaning of Section 250 (d) of the 1921 
Act, a waiver of the statute is a contract and even if the statu- 
tory limit has run the moral obligation to pay a properly im- 
posed tax is sufficient to constitute a consideration, and, hence, 
that the waiver removes the bar of the statute. 


The lower courts disagree on the issue, and the Board of Tax 
Appeals has consistently held that such waivers when executed 
hefore February 26, 1929 are valid and effective. In Wells 
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ries of letters from Washington on tax mat- 
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The Kiplinger Washington Agency, 

National Press Bldg., Washington, D. C. 
Please send me, without obligation, a compli- 

mentary copy of your bi-weekly tax letter. 
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Bros. Co. of Illinois, 16 B. T. A. 
was stated as follows: 


“There is nothing in the evidence herein which indicates that 
the consents were not freely and fairly made, with full knowl- 
edge of all the facts, and while we are of the opinion that the 
question of consideration is immaterial, in view of the express 
authority granted by Congress, if,it is material it is found in the 
antecedent liability.” 


79, the position of the Board 


P TO March 24, collections from the income tax for the 

month were $532,648,000, a decrease of $34,000,000, or 6.38 
per cent, from the corresponding period of last year. Up to that 
time the Treasury Department had got ventured a prediction 
as to total collections from income taxes on 1929 incomes. 









A Tax Thanatopsis 


O PLAN that, when thy summons comes 
To join that innumerable multitude 

Who on the Ides of March must make 

With Uncle Sam accounting for their annual gain, 

And on 1040 each transaction show— 

Thou go not like a faking bankrupt 

With books concealed and guiltily affright, 

But sustained and soothed by timely counsel well contrived, 

Approach thy questioner with record neatly made 

Wherein expense and duly taken loss thy profits pass, 

And with compelling candor and all ease 

Request acquittance from all payment claimed— 

And credit in another year for loss sustained. 


—Contributed. 



































ie VIEW of the organized agitation against chain stores 
in many sections of the country, especially in the South, 
it seems probable that in many states they will become a 
target for special taxation. 

The campaign against “absentee-ownership” of local busi- 
ness enterprises in Kentucky has resulted in the enactment 
of a state law providing for a tax of 1/20 of 1 per cent on 
gross sales of $400,000 or less, with the rate increasing to a 
full 1 per cent on total sales of $1,000,000. The new law 
groups the sales of individual units of a chain for purpose 
of levying the tax. 


| pve the purpose of aiding the agricultural industry, Sen- 
ator Frederick Steiwer of Oregon has introduced a bill 
(S. 3776) which would amend Section 22 (b) of the Reve- 
nue Act of 1928 by exempting from gross income interest 
on agricultural loans where secured by mortgage, executed 
after January 1, 1930, on agricultural land, improvements 
or equipment. Provision is also made in the bill for amend- 
ment of Section 23 (j) of the same act to permit as deduc- 
tions bad debts attributable to agriculture either in the tax- 
able year they were ascertained to be worthless and charged 
off or in any of the four following taxable years. The bill 
would become effective as of January 1, 1930. 


“TRE details of the refund agreement between the Treas- 
ury Department and the United States Steel Corporation, 
by the terms of which an overassessment against the tax- 
payer for the years 1918, 1919 and 1920, totaling about 
$21,000,000, with $12,000,000 of added interest, was acknowl- 
edged, became public on March 14, when from the floor otf 
the House, Representative John N. Garner, Democratic 
member of the Ways and Means Committee and member of 
the Joint Committee on Internal Revenue Taxation de- 
livered a fiery criticism of the procedure in effecting the 
agreement and of the circumstances surrounding its ap- 
proval by the Committee on Internal Revenue Taxation. 


Mr. Garner enumerated four occasions on which audits 
of the amortization which should be allowed were made, 
with as many different answers, and declared that there are 
enough controverted facts involved in the case that have 
not been adjudicated by either the Board of Tax Appeals 
or the courts not only to justify it but to demand that the 
Treasury Department go into the courts and let them ad- 
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judicate what, if anything, is the proper overassessment al- 
lowance. 

Not a single member of the Senate membership of the 
Joint Committee on Internal Revenue Taxation attended 
the meetings held to consider the proposed refund agree- 
ment, Mr. Garner said, and added that the motion not to 
interfere with the agreement was made at a session of the 
committee when only three members were present—Chair- 
man Hawley, Mr. Garner and Mr. Collier (Miss.)—the chair- 
man voting five proxies in putting through his own motion. 

A table presented by Mr. Garner shows that the United 
States Steel Corporation for the years 1917, 1918, 1919 and 
1920 has been granted refunds and credits totaling 
$75,530,511.71, with interest allowances in addition total- 
ing $22,187,336.41, making a grand total in refunds, credits 
and interest of $97,717,848.12. 


The latest refund of $33,000,000 is equal to slightly over 
$4 a share on the 8,399,105 shares of common stock of the 
U. S. Steel Corporation now outstanding. It is estimated 
that in addition to a credit wiping out the tax liability for 


the year 1929, the corporation will receive about $16,000,000 
in cash. 










In a statement issued on March 16, Secretary Mellon de- 
fended the Treasury’s action as follows: 


“The Treasury is closing out finally the tax liabilities of 
the United States Steel Corporation for the years 1918, 1919, 
and 1920. This is a final settlement of all the war taxes of 
the Steel Corporation. 


“The case has been handled by a special committee of the 
best experts in the Treasury and most carefully examined 
and reviewed. After the Treasury had reached its decision, 
the case was forwarded to the Joint Committee on Internal 
Revenue Taxation of the Congress and has been explained 
in detail to it. In addition, a thorough study and considera- 
tion has been given the case by the staff of tax experts of 
the Congressional Joint Committee. Neither that Commit- 
tee nor its staff of experts has any criticism to make of the 
proposed settlement. 


“In considering the case, we should not permit its size 
to affect our judgment. The only question to be determined 
is what did the Steel Corporation owe the Government on 
account of taxes under the laws enacted by Congress. This 
the Bureau of Internal Revenue has determined after the 
most painstaking and thorough consideration. The amounts 
involved are necessarily large since the Steel Corporation 
paid about 8 per cent of all the taxes paid by corporations 
during the war years, and for the year 1918, paid 56 per 
cent of its income to the Federal Government in taxes. 

“Under the final determination, the Federal Government 
is actually retaining about $8,000,000 in addition to the taxes 
originally paid by the corporation. As a result of interven- 
ing additional payments, however, the final adjustment now 
shows an actual overpayment for the three years of approxi- 
mately $21,000,000 in principal and $11,200,000 in interest. 
The taxpayer had brought suit in court for the recovery of 
about $130,000,000 (including principal and. interest). As 
a result of the final settlement, in an amount of less than 
$33,000,000, this suit is being dismissed. 


“It has been suggested that the case should be tried out in 
court. As I have repeatedly stated, if we should insist 
upon a trial in court of controversial issues in tax cases, we 
would merely be transferring the administration of the tax 
laws from the Treasury to the courts. An income tax system 
susceptible of administration only by the courts must neces- 
sarily break down. Furthermore, litigation in this particular 
case will merely result in adding tremendously to the inter- 
est charges and in the recovery of a much larger principal 
amount by the corporation. The amount of the present set- 
tlement represents the very minimum to which the corpora- 
tion is legally entitled. Were it not for its desire to close 
the case without prolonged litigation, and for its very fair 
and open-minded attitude toward the Government, the case 


would not now be closed upon as favorable a basis to the 
Government. 





















































“T fail to see any basis for criticizing the proposed action 
of the Treasury. The case has been handled by the best 
experts in the Treasury. It has been examined carefully 
by the Staff of the Congressional Joint Committee and re- 
viewed by the Joint Committee itself. The overpayment is 
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admitted. Sound business judgment and good administra- 
tion demand that we return the amount promptly. A tax 
settlement cannot be understood by a consideration only of 


misleading and inaccurate statements made for partisan 
purposes. We should not permit politics to become injected 
into the administration of our tax laws. 


“The making of refunds is but a necessary part of the 


administration of our tax laws. Our revenue collecting sys- 
tem is based upon the fundamental principle that the tax- 
payer must pay prior to an audit. An audit almost inevit- 


ably, in a complicated case, shows that he has paid too little 
or too much. If he owes an additional amount, steps are 
promptly taken to compel him to pay. If he has overpaid, 
the amount of the overpayment should be refunded prompt- 
ly. We ask for only the amount of taxes legally due the 
Government. In this case the entire refund is based upon 
and is strictly allowable under final decisions of the courts 
and the Board of Tax Appeals.” 


HERE is filed in the United States Supreme Court by 

the Department of Justice a petition for a writ of cer- 
tiorari to the United States Circuit Court of Appeals for W e have 
the Second Circuit to review a decision of that court revers- ROBINSONIAN 
ing a decision by the United States Board of Tax Appeals INTEREST TABLES books for ev- 
in a case involving the income taxes of the Niagara Falls « 
Brewing Company and others. The Department specifies 3 ery financial 
as errors of the Circuit Court of Appeals, in “holding that 
where tangible assets of a taxpayer decline in a as a 4 purpose. 
result of the extinguishment of its business by prohibition 
legislation the taxpayer may deduct from income any Send for our 
amount as obsolescence of such assets under Section 234 hes : 
(a) (7) of the Revenue Act of 1918”; also, “in holding that : descriptive list. 
under the facts the taxpayer was entitled to deduct for the g 
years 1918 and 1919 any amount for obsolescence of tangi- 
ble property employed in its business.” The Department in 
its brief, supporting the petition for a review, states that in 
its opinion the issue involved in the case already has been 
decided by the Supreme Court in other cases, and, also, 
that in view of the decisions, the Commissioner of Internal , 
Revenue in disposing of pending cases involving tangible Do you need simple Interest Tables—or 
assets is left in doubt “unless this Court will review the de- Tables for solving difficult Interest prob- 
cision of the Circuit Court of Appeals.” lems? We have them. 





- OCTOBER, 1929, the Supreme Court of the United 


States granted a writ of certiorari to the United States P bl f Fy 
Circuit Court of Appeals for the Third Circuit to review a ro ems O Inance 
decision of that court in the case of Walter A. May and 
others, and the Department of Justice made no objection to 


the granting of the petition for a review of the case which is 
shortly to come up for argument. HE ROBINSONIAN 
The question raised in this case is whether under pro- 
visions of the Revenue Act of 1918 there should be included ; Fi . 
in the gross estate of a decedent for purposes of estate tax is a Financial Encyclopedia. Includes 
the body of a trust created by the decedent in 1917, under 
which the income was payable to decedent’s husband during Tables for 
his lifetime and after his death to the decedent dur- — ease ; 
ing her lifetime, and after her death the body of the trust Annuities, Sinking Funds, True Discounts, 
was to be distributed to remaindermen; also, whether such ‘ r 
a tax may be retroactively imposed. Bond Values when Interest is re-invested, 
The Department of Justice has filed a brief on the merits : a 
of the case in which it is shown that the decedent, Pauline Installment Payments monthly, semi-annual, etc., 
May, died in March, 1920, after having in May, 1917, signed “14: 
a written statement in which she declared an intention to Building Loan Interest Tables, 
set up a trust in favor of her husband, herself, and children, 5 1 
The Petitioners on behalf of the estate made a return of the Compound Interest Tables; rates Jo to 21%, 
Federal estate tax in which they did not include the value ’ : 
of the securities in the trust estate. The Commissioner of rea Stock Shares Maturity Tables, 4% 
Internal Revenue added to the gross estate the value of to %, 
these securities, and the tax was paid and a claim was made R 9 
for refund, which being denied by the Commissioner of In- ates earned by Loans. 
ternal Revenue suit was brought, and the trial court gave 
judgment in favor of the government, which was affirmed All in one book — Price $7.50 
by the Circuit Court of Appeals for the Third Circuit. 
[he Department in its brief asserts that “Congress has 
power, under the Constitution to impose. and by the act of 
1918 has imposed, an estate tax measured by the value of : . 
Property irrevocably transferred by a decedent in her life- Th T h C C 
time, but subject to a reservation to the decedent of a life e wentiet entury 0. 
estate therein.” Also, that “the imposition of the tax under . 
Consideration is not affected by the fact that the property 542 So. Dearborn St. Chicago 
transferred was subjected by the transferor to a further 
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reservation of a life estate therein in favor of her husband.” 
Also, that ‘the taxable transfer was completed upon the set- 
tlor’s death in 1920 and the imposition of the tax by the 
Revenue Act of 1918 involves no question of retroactivity.” 
In view of these contentions, the Department submits that 
the judgment of the lower court should be affirmed. 


Collections Stayed by Claim in Abatement.—An overpay- 
ment of tax for one year credited against an outstanding 
assessment of tax (duly assessed prior to June 2, 1924) for 
another year after the statutory period for collection of the 
tax assessed had expired, whether the credit was made be- 
fore or after the enactment of the Revenue Act of 1926, 
but not later than one year after the enactment of the Reve- 
nue Act of 1928, against which assessment an abatement 
claim was filed by the taxpayer, can not legally be refunded 
because of the provisions of Section 611 of the Revenue Act 
of 1928. General Counsel’s Memorandum 5601 (C. B. VIII- 
1, 126) and all other memoranda inconsistent herewith are 
revoked.—G. C. M. 7515: IX-10-4552, p. 4. 


Significant Decisions of the Board 
of Tax Appeals 


Bad Debts.—The cancellation of a debt due by a corpora- 
tion to its principal stockholder constitutes a gift to the 
corporation, or a contribution to its capital, and does not 
give rise to an allowable deduction for a bad debt. 

Amount claimed as a deduction for bad debt disallowed 
also for the reason that it is not shown to have been worth- 
less and charged off as such in the taxable year.—Ransom 
E. Olds v. Commissioner, Dec. 5838 [C. C. H.], Docket 
No. 27776. 


The petitioner, a life insurance company, during the year 
1924 sustained losses resulting from the failure and in- 
solvency of several banks where petitioner had cash de- 
posits represented by certificates of deposit. The Board 
held that the petitioner, a life insurance company, must 
have its income-tax liability computed under the provisions 
of Sections 242 to 245, inclusive, of the Revenue Act of 
1924, and inasmuch as the deductions in said sections pro- 
vided for do not include any provision for either bad debts 
or losses, petitioner’s claim must be rejected.—Midland Na- 
tional Life Insurance Co. v. Commissioner, Dec. 5848 [C. C. 
H.], Docket 28890. 


Business Expense.—During the year 1922 petitioner paid 
$11,200 which had been levied against him under the pro- 
visions of Section 608 of the Revenue Act of 1918. He also 
paid attorney’s fees during that year amounting to $10,000 
and paid an additional fee during the year 1923 amounting 
to $3,000. Of the attorney’s fees $5,000 was paid for serv- 
ices rendered in connection with a compromise of the levy 
made under the provisions of Section 608 of the Revenue 
Act of 1918. The balance of the attorney’s fees was paid 
for services in connection with criminal charges brought 
against petitioner and one of his truck drivers and for other 
undisclosed services. Held, that the $11,200 paid during the 
vear 1922 constituted a tax not a penalty and is deductible 
from gross income for that vear. Held, further, that attor- 
ney’s fees amounting to $5,000 constitute a deduction from 
gross income for the year 1922 as ordinary and necessary 
business expenses. Held, further, that the balance of the 
attorney’s fees paid during the years 1922 and 1923 are not 
deductible from gross income for either of those years.— 
B. E. Levinstein v. Commissioner, Dec. 5872 [C. C. H.], 
Docket No. 25262. 


Amounts paid as attorneys’ fees, expenses, and in settle- 
ment of a suit attacking petitioner’s title to a business must 
be treated as a part of the cost of the business, the Board 
held, and are not deductible as ordinary and necessary 
expenses of the business.—Chestnut Farms Dairy, Inc., Vv. 
Commissioner. Henry N. Brawner, Jr., v. Commissioner. Dec. 
5887 [C. C. H.], Docket Nos. 30890, 317701. 


Community Property—Where the vendors, in a commu- 
nity property State, entered into a binding contract of sale 
of an oil lease, and after receiving part of the consideration 
and delivering possession, gave the property to their wives, 
who then conveyed to the contract vendee, the gifts are 
invalid to defeat the tax. | 
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The gain is taxable to the communities and not to the 
wives as separate property, and is determined by the differ- 
ence between the cost to the communities and the proceeds 
of the sale, less any proper deduction of expenses.—C. 4. 
Bryan & Wife, Eunice Munn Bryan v. Commissioner. L, J. 
Bryan & Wife, Eupha Polk Bryan v. Commissioner. Dec. 5880 
[C. C. H.], Docket Nos. 24036, 24037. 


Deductions from Gross Income.—The trust company of 
which petitioner. was a stockholder was closed by order of 
the Commissioner of Banks in September, 1920, and its as- 
sets and liabilities were taken over by trustees for liquida- 
tion in 1921. The petitioner and other stockholders in the 
year 1921 voluntarily subscribed to a guaranty fund to be 
used by the trustees in case the assets failed to satisfy the 
obligations of the trust company of which the petitioner was 
a stockholder. The assets held by the trustees plus the 
guaranty fund were less than the amount necessary to satis- 
fy the obligations of the defunct trust company. Held, upon 
the evidence that no part of the amounts paid to the trus- 
tees by the petitioner upon his guaranty constitute legal 
deductions from the gross income of the petitioner for the 
taxable year ended June 30, 1925.—Lemuel S. McLeod y. 
Commissioner, Dec. 5876 [C. C. H.], Docket No. 28281. 

Depletion.—Under the Revenue Act of 1921, held, that 
the donee of an oil lease is entitled to depletion upon the 
basis of the fair market value of the lease when acquired 
by the donee.—R. M. Blumrosen v. Commissioner, Dec. 5899 
[C. C. H.], Docket No. 36123. Smith and Van Fossan 


dissented. 


1. Where the petitioner obtained without cost a lease to 
mine copper on a royalty basis from a lessor with an estab- 
lished depletion rate and subsequently entered into an 
agreement with the lessor to apportion this depletion, Held, 
that the petitioner was not entitled to an allowance for 
depletion. 


2. Where a depletion rate has been established on a cer- 
tain claim and no showing of a materially increased mineral 
content is made, the respondent’s determination will not be 
disturbed.—Niaht Hawk Leasina Company v. Commisioner. 
Dec. 5902 [C. C. H.], Docket Nos. 34087, 45273 and 46348. 


Dividend Income.—The petitioner and another were the 
equal owners of the capital of a corporation engaged in the 
mortgage loan business from the latter part of 1909 to 1920, 
inclusive. Early in the existence of the corporation the peti- 
tioner and his associate agreed that the profits or losses of 
the business should be ascertained and settled at the end of 
each month and that the proportionate shares of the two 
owners should be credited or charged to a personal account 
on the books of the corporation. This method of accounting 
was consistently followed until about February 1, 1917. It 
was held that during each year the excess of the monthly 
credits over the monthly losses constituted dividend income 
in the year in which the credits were made and that the 
sum of such credits from March 1, 1913, to February 1. 1920, 
should not be treated as a gain upon the disposition of peti- 
tioner’s stock in the latter vear.—George E. Towle v. Com- 
missioner, Dec. 5888 [C. C. H.], Docket No. 16218. Morris, 
Smith, and Sternhagen dissented. 


Foreign Corporations, Taxation of—Where the business 
of a “syndicate” was carried on jointly by a domestic cor- 
poration and a foreign corporation, held, that the foreign 
corporation ‘was engaged in trade or business within the 
United States and had an office or place of business therein 

The withholding return filed by the domestic corporation 
held, not sufficient to start the period of the statute of limi- 
tations as to the tax liability of the foreign corporation, and 
held further, that under such circumstances the Commis- 
sioner did not err in imposing a penalty against the foreign 
corporation for failure to file a return.—Cantrell & Cochrane, 
Ltd. v. Commissioner, Dec. 586 [C. C. H.], Docket No. 2504. 


Interest on Deferred Dividend.—Where it was provided 
that preferred stock in petitioner was entitled to seven per 
cent cumulative dividends to be paid out of net earnings 
and that when any such dividend was deferred that the 
deferred dividends should bear interest at seven per cent, 
the interest is not deductible from gross income.—Drayto» 
Mills v. Commissioner, Dec. 5871 [C. C. H.], Docket No. 
31064. 
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Invested Capital_—Intangible property transferred to a 
corporation without any consideration therefor, may not be 
included in invested capital as pai@in surplus under the 
provisions of Section 326 (a) (3) of the Revenue Act of 1918. 
—Concrete Engineering Company v. Commissioner, Dec. 5891 
(Cc. C. H.], Docket No. 19257. 

Net Loss Deductions.—A taxpayer described as a “capi- 
talist” who is president of a corporation and owns stock in 
others is not so engaged in “the operation of a trade or 
business regularly carried on” as to be entitled to carry over 
deductions of net losses under Revenue Act of 1921, Sec- 
tion 204, or Revenue Act of 1924, Section 206.—J. Kearsley 
Mitchell v. Commissioner, Dec. 5868 [C. C. H.], Docket Nos. 
25569 and 38460. 





Where the principal stockholder of a corporation enters 
into an agreement with the corporation to serve it as presi- 
dent upon the basis that the net profits of the corporation 
shall be paid to him as compensation and the net losses 
of the corporation shall be sustained by such principal 
stockholder, and net losses are sustained, such net losses 
are not deductible from gross income in the individual’s 
income-tax returns.—Harry H. Wiggin v. Commissioner, Dec. 
5009 [C. C. H.], Docket Nos. 25071, 32539, 41272. 

Obsolescence, Deduction for.—For the fiscal year ended 
March 31, 1918, the respondent computed petitioner’s tax 
liability under Sections 205 (a) and 335 (a) of the Revenue 
Act of 1918. In computing the proportionate part of the 
tax for that part of the fiscal year falling within the calendar 
year 1917, he failed to allow as a deduction an amount for 
obsolescence sustained during the period January 1, 1918, 
to March 31, 1918. This action of the respondent approved. 
—Oglesby Coal Company v. Commissioner, Dec. 5847 [C. C. 
H.], Docket No. 21597. 

Property Exchanges.—In the year 1920 the petitioner con- 
veyed to a corporation of his own creation certain assets in 
exchange for all of the capital stock of the corporation. 
There was a reorganization in 1922 as the result of which 
the petitioner received, upon surrender of his stock, an 
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allotment of preferred stock, another of the new common 
stock, some other securities and a cash consideration. All 
of his holdings were sold in 1923. The Board held that the 
transfer of assets in 1920 to the corporation was one giving 
rise to gain or loss, and that the cost to the petitioner was 
the fair market value of the assets conveyed to the corpora- 
tion. The fair market value of the assets and the amount 
“4 the loss sustained were determined.—Jefferson Livingston 
. Commissioner, Dec. 5840 [C. C. H.], Docket No. 30142. 
Special Assessment.—Because of abnormality in invested 
capital due to the exclusion of valuable patents from in- 
vested capital, the petitioner is entitled to have its excess- 
profits taxes computed under the provisions of Section 328 
of the Revenue Act of 1918—Concrete Engineering Co. v. 
Commisstoner, Dec. 5891 [C. C. H.], Docket No. 19257. 
Transferees, Tax Liability of —Where an assessment has 
been duly made against the estate of a decedent and the de- 
ficiency letter of the Commissioner has been duly mailed to 
a distributee of the estate; who has received assets equal to 
or in-excess of the amount of taxes, interest and penalty, 
asserted by the Government, such distributee, as a trans- 
feree, is liable for such amount, notwithstanding the estate 
has been administered and the administrator discharged.— 
Sarah M. Hadley (Distributee—Estate of August B. Meyer) v. 
Commissioner, Dec. 5867 [C. C. H.], Docket No. 21570. 
Trust—Definition—In 1922 the petitioner told his sons 
and his wife that he intended to give or was going to give 
2,000 shares of stock which he owned to his children and in 
the meantime would apply the dividends toward the pur- 
chase of other stock for them. In 1923 he purchased such 
other stock, applied the dividends against the purchase price, 
and delivered it to them. Later in 1923 he transferred the 
2,000 shares of stock to his children. In 1922 there were 
reasons why the petitioner desired to retain control of such 
stock and of the investment of dividends paid thereon. It 
was held that the petitioner did not intend to create a trust. 
—Godfrey R. Rebmann v. Commissioner, Dec. 5853 [C. C. H.], 
Docket No. 25132. 


Trust Distinguished from Association.—The petitioner 





Causes and lines of remedy— 
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was created by a declaration of trust made November l, 
1920. Property of the value of $100,000 was transferred to 
a sole trustee. Power to terminate the trust was reserved 
to the beneficiaries. The petitioner was actively engaged in 
carrying on a business during the years 1922, 1923, and 1924 
and filed fiduciary returns for those years. 

The Lone Star Realty Co. was created by a similar declar- 
ation of trust made January 20, 1922. Property of the value 
of $25,000 was transferred to a sole trustee. The trust car- 
ried on an active business during the years 1922 and 1923 
and filed fiduciary returns for those years. The Board held 
under the provisions of Section 704 of the Revenue Act of 
1928, that the petitioner and the Lone Star Realty Co. are 
taxable as trusts and not as associations during the taxable 
years 1922 and 1923. (Decisions in E. A. Landreth Co., 15 
B. T. A. 655, and Van Cleave Trust, 18 B. T. A. 486, fol- 
lowed.) —Commercial Trust Company v. Commissioner, Dec. 
5849 [C. C. H.], Docket Nos. 31926, 31927. 

Trust Income.—The petitioner’s decedent was one of the 
beneficiaries of a trust created by the last will and testa- 
ment of her uncle. The trustees received from time to time 
stock dividends on certain stocks held by the trust. The 
stock dividends were subsequently, in a suit brought to 
construe said will, adjudged by the court to be income of 
the trust which should have been distributed to the bene- 
ficiaries when received by the trustees. In 1918 shares of 
stock representing one-half of the stock dividends were con- 
veyed by the trustees to the petitioner’s decedent pursuant 
to the order of the court and they were subsequently sold 
by her. The Board held that gain or loss should be com- 
puted from the date that the stock dividends were received 
by the trustees.—Benjamin G. Chapman, Jr., Executor of Es- 
tate of Fannie H. Higbee, Deceased, v Commissioner. Dec. 
5874 [C. C. H.], Docket Nos. 25133 and 31758. 

Waivers. —Where the petitioner pleads the statute of limi- 
tations and urges the invalidity of a waiver offered in evi- 
dence by the respondent which appears to be regular on its 
face, to sustain its plea, on the ground that the officer sign- 
ing for it did so without authority and also because the 
respondent did not execute the waiver in person, it must 
show affirmatively that the petitioner’s officer exceeded his 
powers in signing for the company, and in the absence of 
evidence to the contrary it will be presumed that the re- 
spondent discharged his official duty in a proper and legal 
manner when he delegated the signing of his name to the 
said waiver.—Concrete Engineering Co. v. Commissioner, Dec. 


5891 [C. C. H.], Docket No. 19257. 





Court Decisions 

(Continued from page 144) 
locally (Chicago), not listed on any exchange but of which 
quotations of bid and asked prices were published, received 
by a taxpayer in 1923 as part consideration for the exchange 
of other securities are held to have had a “readily realizable 
market value,” resulting in taxable gain under Section 202 
of the 1921 Act.—United States Circuit Court of Appeals, 
Seventh Circuit, in Douglas F. Fesler v. Commissioner of 
Internal Revenue. No. 4235, Oct. term, 1929, Jan. Session, 
1930. Decision of Board of Tax Appeals, 13 B. T. A. 1356, 
affirmed. 

Securities, Sale of—Basis for Determining Gain or Loss. 
—Pursuant to Section 202 of the 1918 Act the basis to be 
used for determining the profit on stock purchased in 1916, 
1917, and 1918 by a decedent who died in November, 1918, 
and sold by his executrix out of his general estate in 1919 
during administration is the cost to the decedent and not 
the value at the date of his death as appraised for estate tax 
purposes. McKinney et al. v. U. S., 62 Ct. Cls. 180, cert. 
denied, 273 U. S. 716, followed—Court of Claims of the 
United States in Dorothy Whitney Elmhirst, Née Straigh', 
Executrix, v. The United States. No. J-653. 


Where securities bequeathed under the will of a decedent 
who died August 5, 1913, were distributed to the legatee on 
November 7, 1917, the basis for computing gain from the 
subsequent sale by the legatee is held on the authority of 
Brewster v. Gage, to be the value at the date of the testator’s 
death and not at the date of distribution.—Court of Claims 
of the United States in Theodate Pope Riddle, Adm., v. The 
United States. No. H-398." 
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The basis for gain or loss on shares of stock sold after 
the exercise of rights to purchase additional shares is that 
proportion of the total cost of original shares and those 
acquired through rights which the number of shares sold 
bears to the total number of shares held after the exercise 


of the rights. The taxpayer is not entitled to recover the 
higher value of the original shares on the sale of a part of 
her holdings. This applies to cases under the 1921 Act as 
well as later Acts.—United States District Court, Dist. of 
Conn., in Thomas Hewes and Genevieve Hewes v. Robert 0. 
Eaton, Collector. No. 3332 Law. 


Surety Bond—Liability for Tax Due.—cCollection of tax 
for 1920 was properly made in 1927 under a bond given 
before expiration of the statutory period of limitation, 
although the bond recited that the taxpayer had filed or was 
about to file a claim in abatement and no such claim was 
ever filed, the validity of the bond not being affected by 
failure to file the claim—Court of Claims of the United 
States in Roberts Sash & Door Company v. The United States. 
No. H-398. 

Statute of Limitations.——Recovery under Section 607 of 
the 1928 Act of taxes paid after the statutory period is 
barred by Section 611 which provides that Section 607 does 
not apply to cases where collection has been stayed by a 
claim in abatement filed “with or without bond.” The only 
cases in which a legal stay can be effected are those under 
the 1918 Act where a claim in abatement filed with a return 
is accompanied by a bond. Therefore, a voluntary as well 
as legal stay was meant. 


Section 611 is not unconstitutional as depriving the tax- 
payer of a vested right. Statutes of limitation “are con- 
ferred by sovereign grace and may be withdrawn at any 
time by the law-making power. No vested right accrues 
to a taxpayer out of the running of the period: of limitation 
for the collection of a valid tax.’ 


Where collection was postponed by a claim in abatement, 
Section 611 takes away from taxpayers the right to rely 
upon the fact that collection had been forced after the 
expiration period, as a basis for recovery, whether suit is 
against the Collector who made the collection or directly 
against the United States—United States District Court, 
District of Minnesota, Third Division, in North American 
Creamery Company v. Levi M. Willcuts, as Collector of In- 
ternal Revenue for the District of Minnesota. 





The statutory period of limitation for assessment and 
collection of excess profits tax for 1917 is held to have 
begun to run in 1920 when an excess profits return was 
filed, and not in 1918 when the income tax return was filed. 


The Collector’s delay in collecting income and excess 
profits taxes for 1917, assessed in 1921, until after disallow- 
ance of the taxpayer’s claim in abatement in 1923, is held to 
amount to a “stay” of collection within the meaning of Sec- 
tion 611, 1928 Act, and payment of the taxes made after the 
expiration of the statutory period of limitations is, there- 
fore, not an overpayment under Section 607, 1928 Act, and 
will not be refunded.—District Court of the United States, 
District of Maine, Southern Div., in Rockland & Rockport 
Lime Corporation v. Frank J. Ham, Collector. No. 148. 





An unlimited waiver as to determination, assessment, and 
collection of 1916 taxes signed in August, 1923, under cir- 
cumstances amounting to duress is held inoperative to ex- 
tend the period of limitation. A second waiver subse- 
quently executed containing a one-year extension provision 
is also held inoperative——United States Circuit Court of 
Appeals, Seventh Circuit, in Pictorial Printing Company V. 
Commissioner. No. 4171, Oct. term, 1929, Jan. session, 1930. 
Decision of Board of Tax Appeals, 12 B. T. A. 1407, re- 
versed. 


Where collection of a tax timely assessed prior to June 
2, 1924, was stayed by the filing of a claim in abatement 
and the tax was collected after the statutory period, re- 
covery is barred, pursuant to Section 611 of the 1928 Act. 
the word “stayed” to be applied in its ordinary sense.— 
Court of Claims of the United States in Taft Woolen Com- 
pany v. United States. No. J-61. 
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Action for refund of 1918 tax can not be maintained if be- 
gun more than five years after the tax was paid and more 
than two years after the disallowance of the claim. The 
limitation period can not be extended because the Commis- 
sioner, aS a matter of courtesy, sent the taxpayer a second 
letter Of rejection of a claim as to which suit was already 
barred.—United States District Court, So. Dist., New 
York, in McKesson & Robbins, Inc., v. William H. Edwards, 
Collector. 


Collection of a 1917 tax is held barred after five years 
after the return was filed, the six-year period (after assess- 
ment) provided by Section 278(d) of the 1924 Act not 
applying, even though the assessment was made before the 
enactment of that act and collection was not barred on 
June 2, 1924, the date of such enactment. It is therefore 
held that the Government did not have an enforceable claim 
with respect to a 1917 tax which could be applied by the 
Comptroller General against a Government award to the 
taxpayer.—Supreme Court of the District of Columbia in 
David Halstead, Receiver of the American Manganese Manu- 
facturing Company, v. J. R. McCarl, Comptroller General of 
the United States. At Law No. 76,850. 


Case is remanded to the Board, the Government con- 
fessing reversible error in the decision of the Board in so 
far as it is based on the view that Section 278 of the 1924 
\ct enlarges the time within which collection may be made 
where assessment was made prior to the effective date of 
that act—United States Circuit Court of Appeals, Fifth 
Circuit, in Wilson Banking Company v. Commissioner of In- 
ternal Revenue. No. 5496. Decision of Board of Tax Ap- 
peals, 10 B. T. A. 3584, reversed. 





An order of the Board to redetermine a deficiency is re- 
versed, with the consent of the respondent (the Commis- 
sioner), collection being held barred by the statute of limi- 
tations, on the authority of Russell v. U. S., 278 U. S. 181, 
decided after the order of redetermination had been entered. 
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In the Russell decision, it was held that the six-year period 
for collection (after assessment) provided by Section 278 
(d) of the 1924 Act does not apply where the assessment 
was made before the enactment of that Act, though collec- 
tion was not barred on June 2, 1924, the date of such 
enactment. 

A similar order of the Board is affirmed, the Court ruling 
that collection for 1917 is not barred until six years after 
assessment, such six-year period beginning from the date 
of a final determination by the Commissioner on October 
28, 1925, within the statutory period as extended by waivers, 
and after a jeopardy assessment had been made on March 
5, 1923, and an abatement claim filed. Under Section 283 
(f) of the 1926 Act the final determination by the Commis- 
sioner on October 28, 1925 was the basis of an appeal to 
the Board and under Section 274 (a) of the 1926 Act, the 
time of collection is extended until after a final determina- 
tion by the Board.—United States Circuit Court of Appeals, 
Sixth Circuit, in W. P. Brown & Sons Lumber Company and 
Brown Brothers Land & Lumber Company, v. Commissioner of 
Internal Revenue. Board of Tax Appeals dismissal (unpub- 
lished memorandum opinion entered July 25, 1928, docket No. 
9218) reversed as to Brown Bros. Land & Lumber Co., and 
affirmed as to W. P. Brown & Sons Lumber Co. 


Case is remanded to the Board, the Government confess- 
ing reversible error in the decision of the Board in so far 
as it is based on the view that Section 278 of the 1924 Act 
enlarges the time within which collection may be made 
where assessment was made prior to the effective date of 
that act—U. S. Circuit Court of Appeals, Fifth Circuit, in 
Wilson Banking Company v. Commissioner of Internal Revenue. 
No. 5496. 


Where a claim in abatement as to collection of a 1915 
tax was filed in June, 1923, after the limitation period on 
assessment, Section 611 of the 1928 Act does not bar refund 
inasmuch as collection, being already barred, could not be 
“stayed” by the abatement claim. 
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Recovery of a 1915 tax paid after the assessment limita- 
tion period is held not barred because the claim for refund, 
although setting forth sugh fact, did not base claim for 
recovery on that ground. Inasmuch as Section 607 of the 
1928 Act, on which the right to recover in the court action 
is based, had not been enacted at the time of the filing of 
the refund claim, it was impossible for the taxpayer to set 
forth such ground in his claim.—United ‘States District 
Court, So. Dist. of New York, in Alfons H. Neuland v. 
Frank K. Bowers, Collector. WL. 44-198. 

Suits to Recover Taxes—Procedure.—An action to re- 
cover income taxes may be brought against the United 
States rather than against the collector, still in office, to 
whom they were paid.—District Court of the United States, 
District of Oregon, in Crossett Timber Company, a Corpora- 
tion, v. United States. 

Tax-exempt Income.—Profits from oil and gas leases 
executed by the State of Texas to plaintiff’s assignors are 
not subject to the Federal income tax, the State of Texas 
having granted the lands for the support of the University 
of Texas under the unlimited power of disposal of its lands 
retained by it upon admission to the Union, and the develop- 
ment of the lands by means of leases for the maintenance 
of the State university being a governmental activity and 
therefore free from tax.—United States District Court, W. 
D. of Texas, Austin Div., in Group No. One Oil Corporation 
v. James W. Bass, Collector. No. 1176 at Law. 

Trusts—Assignment of Income by Beneficiary of Testa- 
mentary Trust.—Where part of the income of two testa- 
mentary trusts was assigned by the beneficiary to another 
in consideration of the latter’s agreement not to contest the 
will, such income is not taxable to the beneficiary even 
though paid to her by the trustees pursuant to the testa- 
mentary requirement that she give receipt for such pay- 
ments.—United States Circuit Court of Appeals, Seventh 
Circuit, in Maud Dunlap Shellabarger v. Commissioner. No. 
4220, Oct. term, 1929, Jan. session, 1930. Decision of Board 
of Tax Appeals, 14 B. T. A. 695, reversed. 


UNItep States Civit SERVICE EXAMINATIONS 


The United States Civil Service Commission announces 

the following open competitive examination: 
TAXATION ECONOMIST 

Applications for taxation economist must be on file with 
the Civil Service Commission at Washington, D. C., not 
later than April 23, 1930. 

The examination is to fill a vacancy in the Forest Service, 
Department of Agriculture, for duty at New Haven, Conn., 
and vacancies occurring in positions requiring similar quali- 
fications throughout the United States. 

The entrance salaries range from $3,800 to $4,400 a year. 
Higher-salaried positions are filled through promotion. 

The duties are to assume responsible charge of and carry 
out individually or with trained assistants, under general 
scientific supervision, difficult research projects in forest 
taxation, involving the exercise of independent judgment, re- 
sponsibility for the development of working plans and re- 
search methods, the analysis and presenting of results in 
the form of reports for scientific and administrative ap- 
proval, and related work. 

Competitors will not be required to report for examina- 
tion at any place, but will be rated on their education, train- 
ing, experience, and fitness, and writings. 

Full information may be obtained from the United States 
Civil Service Commission, Washington, D. C., or from the 
Secretary of the United States Civil Service Board of Ex- 
aminers at the post office or customhouse in any city. 


Business Books 
1930 SUPPLEMENT TO FEDERAL INCOME TAX4A- 
TION, by Joseph J. Klein, pp. 310. John Wiley and Sons, 
Inc., New York. ($3.00.) 

As the title indicates, this is a companion volume to the text 
by Dr. Klein, brought out a year ago. 

The supplement presents a discussion of the important rulings 
and decisions which became available during 1929, with briefer 
reference to those of minor importance, and in some instances 
there is incorporated matter which was promulgated early this 
year. From it one may get, with a minimum of effort, the 
income tax innovations of last year. 
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Many important decisions and rulings were issued during 
1929, hence for practical purposes the 1930 supplement is an 
indispensable part of the basic text. 

Examination by sampling in various parts of the supplement 
indicates that it embodies the same high grade critical and 
analytical qualities, thoroughness and careful editorial work 
which characterize the original text. 


DOMINION INCOME TAX LAW, by. Charles P. Plaxton 
and Frederick P. Varcoe, pp. 490. The Carswell Company, 
Ltd., Toronto, Can. ($10.00.) 


Those interested, either as taxpayers or tax practitioners, 
in the Canadian income tax will welcome the availability of 
this excellent treatise on the Canadian income tax law. 

Since the first edition of a text by Plaxton and Varcoe went 
out of print in 1925 there has been no Canadian textbook on 
the subject. Meanwhile, the law has been comprehensively re- 
vised by the statute which came into force in 1927 and many 
important court decisions affecting interpretation of the statute 
have been made. 

The book is an analysis of the Income Tax War Act with 
commentaries, explanations and references to pertinent de- 
cisions bearing on the interpretation of its provisions, and an 
appendix contains the act and amendments theréof. 


CROWELLS DICTIONARY OF FINANCE AND 
BUSINESS, pp. 601, Thomas T. Crowell Company, New York. 
( $3.50.) 

This publication is intended as a compendium in one handy 
volume of all important terms used in business and finance 
generally. It was first published in 1923. 

The usefulness of the manual has been greatly enhanced by 
the revision. The appendix, which includes postal information, 
foreign coins valued in U. S. money, statutes of limitation table, 
interest and bond tables, and a table of weights and measures 
and a list of abbreviations and signs commonly used in busi- 
ness and law terminology, has been brought up to date. 

The book provides in handy form clear and explicit informa- 
tion on a wide range of business, financial and legal topics. 
for which the business man or student has frequent need. 


PUBLIC BUDGETING by A. E. Buck (Harper & Brothers, 
New York. ($6.00.) 


Students of public finance will be delighted that Dr. Buck 
has brought together in one volume the results of his wide 
experience in and careful investigations of the problems of 
spending the tax money. The volume represents a com- 
bination of textbook in the whole field of budgeting and 
budgetary reform and manual of procedure for practical 
public administrator. 

The substance of the book may be surmised from the 
titles of the four parts which are: “The General Aspects of 
Public Budgeting”; “The Budgetary Forms and Informa- 
tion’; “The Budget Making Procedure”; and “The Execu- 
tion of the Budget.” Appended also are samples of classi- 
fication systems employed by successful budgeting agencies, 
tables indicating state budgetary practice, and a fairly ex- 
tensive bibliography. The work is well indexed. 

The content is so arranged and edited that all the details 
necessary for the budget maker to know are included. There 
is, as a result of this plan of presentation, a certain amount 
of repetition which results in a seeming tediousness of style. 
This prolixity makes it improbable that even the student 
will read the book as a whole for entertainment, but the 
work is not less valuable because of that fact. Indeed the 
very detail, resulting almost in irksomeness to the general 
reader, is the quality that gives the book its preéminent 
place in budgetary literature, since it means that the volume 
constitutes an almost perfect handbook of budgetary prac- 
tice and theory. ; 

On the whole, this volume should occupy a place m 
American budgetary literature about equivalent to that 
which would be obtained by a combination of the excellence 
of the theory in Young’s System of National Finance and rich- 
ness of detail characterizing Stourn’s Le Budget. So far as 
usefulness as a treatise and reference work on state and 
local practice is concerned, therefore, despite the fact that 
the style is not so lucid as that achieved by Cleveland or 
Willoughby, the book must be given first place. 


James W. Martin, University of Kentucky. 
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THE 


Analysis of Trusts as to Federal Income 
Tax Liability 
(Continued from page 131) 


It (the holding corporation) was organized for profit and 
was doing what it principally was organized to do in order 
to realize profit. The cases must be exceptional, when such 
activities of such corporations do not amount to doing business 
in the sense of the statutes. The exemption “when not engaged 
in business” ordinarily would seem pretty nearly equivalent to 
when not pursuing the ends for which the corporation was 


' organized, in cases where the end is profit. 


It appears that the exercise of control, through stock 


» ownership, of an operating subsidiary is in itself doing 
| business.® 


The expression “when not pursuing the ends for 


| which the corporation was organized, in cases where 


the end is profit” needs elucidation by the court that 
promulgated it. Did the Supreme Court in using that 


| expression intend to substitute that for the test given in 


the Sargent Land case where it said that the “holding 
of property and the distribution of its avails” did not 
constitute doing business ? 

On the facts, it can hardly be said that the Chile 
Copper case overruled the Sargent Land case. Yet if 
the expression “when not pursuing’, etc., be extracted 
from the Chile Copper opinion and applied literally, 
with a liberal construction of the word “profit”, not 
even the strictest holding company could be held not 
to be doing business. The trend of the decisions of the 
United States Court of Claims seems to be toward this 
construction. 


8Nat’l Leather Co. v. Massachusetts (1927) 277 U. S. 413, 424. 
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Edgar Estates Corporation v. U. S., (1928) 65 C. 
Cls. 415, involved the capital stock tax as applied to a 
corporation organized for the purpose of administering 
and liquidating a residuary estate in which there was a 
considerable amount of real estate. The liquidation 
covered a period of little more than four years, and im- 
mediately thereafter the corporation was dissolved. It 
was found as a fact that the properties were managed 
generally for their maintenance, preservation, and fa- 
vorable disposition. Rents collected, and, except in 
three instances, the proceeds of sales were not invested, 
but distributed to residuary devisees and _ legatees. 
Those three instances were spread over a period of- two 
years and resulted in a gross turnover of something less 
than. 15 per cent of the corporation’s capital, resulting 
in a total profit of $127.37. 

The Court of Claims found no difficulty, apparently, 
in holding that the corporation was doing business, say- 
ing: 

It is not the amount of business done which signifies, although 
in this case it is apparent that the corporation did conserve 
and save to the estate expenses which it would have incurred, 
and likewise enabled the stockholders to await a propitious 
moment for sales of real estate, as well as enable the corpora- 
tion to collect rents, maintain the property, and make small 
investments. To do all this we think compelled a degree of 
business activity within the meaning of the revenue law. 

The theory of the Edgar Estates decision is predicated 
on a very strict, even narrow, application of the theory 
of the Chile Copper decision, restated by the Court of 
Claims as follows: 


If the corporation was pursuing the object for which it was 
organized and doing all the essential things to accomplish that 
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object, it cannot claim a classification of an inactive corpora- 
tion, doing no more than liquidating its assets. 

Another striking case is that of Stanley Securities 
Company v. U. S., decided by the Court of Claims on 
March 3, 1930. In that case a manufacturing corpora- 
tion had been reorganized, a new corporation taking 
over the manufacturing business, plant, equipment, etc. ; 
the name of the old company (Stanley Rule & Level 
Company) was changed to The Stanley Securities Com- 
pany and its charter was amended to permit it to buy 
and sell securities; the purpose of the securities com- 
pany was to manage its own investments, part of which 
consisted of securities accumulated prior to the reor- 
ganization and part of which consisted of preferred 
stock of the new corporation received in the reorgan- 
ization. Its total initial assets, securities and cash, was 
approximately $10,000,000. 

Interest and dividends from investments were dis- 
tributed to shareholders. Directors met five, times a 
year, the last meeting following the annual stockhold- 
ers’ meeting and being for the purpose of electing offi- 
cers. During one fiscal year transactions that changed 
the complexion of their portfolio occurred on 23 dif- 
ferent days; the proceeds from voluntary sales 
amounted to about 2 per cent of the mitial assets; the 
proceeds from the retirement of bonds and preferred 
stock held by the corporation amounted to about 8 per 
cent of the initial assets; the proceeds were reinvested. 
During the next fiscal year transactions occurred on 
about 26 days and the aggregate turnover was about 
5 per cent of the initial assets. It is inferable from the 
finding of facts that the changes in the portfolio were 
made for the purpose of conserving the assets of the 
corporation and making the portfolio conform to the 
corporation’s policy with respect to investment. Profit 
resulted from some of the sales, but how much is not 
shown. 


The Court of Claims said that the corporation “en- 
gaged in such activities as characterize ordinary invest- 
ment corporations,” and held that it was doing business. 


Now, under the rule, in order to constitute doing 
business the activity must be for gain or profit. If it be 
held that the mere conservation of assets constitutes 
doing business, that is equivalent to saying that the pre- 
vention of a loss is a realized gain. 


Suppose, for example, “A” buys a bond for $1,000. 
Later he receives a tip that things are not going so well 
for the company. While the selling is good, he sells his 
bond for $1,000. Thereafter, the company goes into 
bankruptcy, liquidates, and the bondholders receive $5 
on the par. All that “A” did was to save his original 
asset; yet, if conservation be equivalent to gain, he 
made a profit of $995 on which the Treasury Depart- 
ment should collect an income tax. This, of course, re- 
duces the theory to an absurdity. 


In conclusion it may be said that under Treasury 
Regulations at the present time this much seems clear : 
If operating types of Massachusetts trusts are function- 
ing for the purpose for which created, they are carrying 
on a business and are subject to the corporation income 
tax (this includes those called investment trusts) ; the 
strict holding or fixed type of such trust is not carrying 
on a business, and its income is taxable under the statu- 
tory provisions applicable to gifts in trust. 
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Between those two extremes the various types oi 
“supervisory” investment trusts, where the common- 
law form is adopted, may disclose a twilight zone giy- 
ing rise to difficult problems of classification. In the 
writer’s opinion, it is to be hoped that decisions of the 
Court of Claims in the Edgar Estates and Stanley Sc- 
curities cases are not the last word on the subject. 


H.R. 10165—A Bill to Reduce International 
Double Taxation 
(Continued from page 134) 


by the United States if the Commissioner of Internal Reve- 
nue, with the approval of the Secretary of the Treasury, 
determines that such foreign country grants an equivalent 
exemption in respect of income of individuals who are resi- 
dents of the United States and of domestic corporations, 
except that the following shall not be exempt from taxation 
under this section: 


(a) Income derived from any business, trade, or profes- 
sion which is allocable to a permanent establishment in the 
United States; 

(b) Compensation for labor or personal services per- 
formed in the United States; 

(c) Income derived from real property located in the 
United States or from any interest in such property, includ- 
ing rentals and royalties therefrom, gains from the sale or 
other disposition thereof, and interest on obligations (other 
than obligations of a corporation) secured by such property. 

Sec. 2. Compensation paid by a foreign country to its 
citizens for labor or personal services performed in the 
United States shall not be included in gross income and 
shall be exempt from taxation by the United States if the 
Commissioner of Internal Revenue, with the approval of 
the Secretary of the Treasury, determines that such foreign 
country grants an equivalent exemption in respect of the 
compensation paid by the United States to its citizens for 
labor or services performed in such foreign country; and 
compensation paid by the United States which is thus ex- 
empt from taxation by a foreign country shall not be ex- 
cluded from gross income under Section 116 (a) of the 
Revenue Act of 1928. 


Sec. 3. Pensions paid by a foreign country to an indivi- 
dual who is a resident of the United States shall not be 
included in gross income and shall be exempt from taxation 
by the United States if the Commissioner of Internal Reve- 
nue, with the approval of the Secretary of the Treasury, 
determines that such foreign country grants an equivalent 
exemption in respect of pensions paid by the United States 
to residents in such foreign country. 


Sec. 4. The income of an individual who is a resident of 
a foreign country, or of a corporation created or organized 
in or under the law of a foreign country, which consists 
exclusively of earnings derived from the operation of air- 
craft shall not be included in gross income and shall be 
exempt from taxation by the United States if the Commis- 
sioner of Internal Revenue, with the approval of the Secre- 
tary of the Treasury, determines that such foreign country 
grants an equivalent exemption to residents of the United 
States and to domestic corporations. 


Sec. 5. (a) For the purposes of this Act, a tax imposed 
in respect of the income of a corporation shall not be con- 
sidered as imposed on the shareholder, whether or not such 
tax may be recouped by the corporation from the share- 
holder; but a tax imposed in respect of dividends distributed 
by a corporation shall be considered as imposed on the 
shareholder. 

(b) If it is determined under this Act that a foreign 
country grants an equivalent exemption and any income 
from sources within such country is on that account exempt 
from tax in such country, then such income shall not be 
considered as income from sources without the United 
States for the purposes of section 131 of the Revenue Act 
of 1928. 

Sec. 6. The exemption under section 1 of this Act shall 
be effected by the exclusion or deduction of the exempted 
items from gross income, in accordance with such regula- 
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tions as the Commissioner of Internal Revenue, with the 
approval of the Secretary of the Treasury, may prescribe. 
In the case of items of income which are subject to with- 
holding at the source and which are exempt from taxation 
by the United States under this Act, the Commissioner of 
Internal Revenue is authorized, if he determines to effect 
the exemption by way of deduction, to give effect to such 
exemption by refunding or crediting as an overpayment 
any tax paid in respect thereof, or by relieving the with- 
holding agent of his obligation to withhold. There shall 
not be allowed as a deduction from gross income any 
deduction properly allocable to or chargeable against items 
of income which are exempt from tax by this Act. 

Sec. 7. Any determination under this Act that a foreign 
country grants an equivalent exemption shall, unless re- 
voked, be applicable to the taxable year in which such 
determination is made and to each taxable year thereafter. 

Sec. 8. (a) Notwithstanding the fact that it is deter- 
mined under section 1 of this Act that a foreign country 
grants an equivalent exemption in respect of a taxable year, 
an individual shall not be granted, for any part of such 
taxable year, the exemption under section 1 of this Act 
unless he has been, for at least six months during such 
taxable year, a resident of such foreign country. 

(b) As used in this Act the term “permanent establish- 
ment” includes real centers of management, statutory of- 
fices or seats, branches, mines, oil wells, factories, work- 
shops, warehouses, offices, agencies, and other fixed places 
of business; but the fact that an individual who is a resident 
of a foreign country, or a corporation created or organized 
in or organized under .the law of a foreign country, has 
business dealings in the United States through a bona fide 
commission agent or broker shall not be held to mean that 
such individual or corporation has a permanent establish- 
ment in the United States. Income allocable to permanent 
establishments in the United States shall be determined in 
accordance with regulations prescribed by the Commis- 
sioner of Internal Revenue, with the approval of the Sec- 
retary of the Treasury. If, in the opinion of the com- 
missioner, a corporation has its real center of management 
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in a country other than that in or under the laws of which 


it was created or organized, such corporation may be 
treated as if organized where its real center of management 
is situated. 

(c) The terms used in this Act shall have the same 
meaning as when used in the Revenue Act of 1928. 

(d) This Act may be cited as the “International Double 
Taxation Relief Act of 1930.” 


Finality of Determinations Made by the 


Commissioner of Internal Revenue 
(Continued from page 140) 


for the computation of excess profits tax under Section 207. 
It would follow that, if the Commissioner or his agents actually 
computes capital under 207, his action should be presumed to 
exclude any application of Section 210; the burden then being 
upon a claimant to relief under the provisions of the latter sec- 
tion to show that the Commissioner acted arbitrarily and with- 
out justification. It would be a rare case indeed wherein a 
court would be justified in concluding that the Commissioner 
could not “satisfactorily” apply the provisions of Section 207 
to a determination of the question, when, in fact, the Commis- 
sioner satisfied himself that he could do so. 


The question involved in each case was, of course, sim- 
ilar to that decided in the Williamsport case; both were 
decided before the latter. The reasoning of the Feil- 
bach opinion much more nearly accords with that of 
the Supreme Court in the Williamsport decision. 

5. The general rules applied by the courts in dealing 
with Treasury regulations are well established ;5 it is 
the particular application of often conflicting general 
rules which presents difficulty.** Since text-writers 
have assumed that administrative regulations are en- 





75See The Federal Income Tax (COLUMBIA LecTURES, 1920), 
at 91; Patten, Judicial Review of Tr easury Regulations (1926), 
4 Nat. Income Tax Mag. 378, 423; (1927) 5 ibid. 16. 
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titled to more respect from the courts than interpretative 
regulations,” it would be interesting to determine 
whether such a distinction is customarily made, and 
how the provisions specifically giving the Commissioner 
rule-making power have been regarded. Unfortunately, 
however, there are few decisions involving the precise 
question. The Commissioner’s regulations for deter- 
mining the amount of the deduction for depreciation 
and depletion have been upheld by two courts,’® one 
court apparently taking the view that they should be 
sustained if not unreasonable. Another case’® involved 
the question whether the failure to file a return on Form 
1040, as required by the regulations subjected a tax- 
payer to a penalty, a return on Form 1041 having been 
filed. The court’s decision that the penalty should not 
be imposed might be interpreted as an interference with 
an administrative regulation. Since, however, the court 
did not disapprove of the regulation in its general 
application, it seems rather to be a holding that as a 
matter of fact the taxpayer had sufficiently complied 
with it. 


The bulk of cases deal with the interpretative regu- 
lations issued under the Commissioner’s general 
authority to publish rules and regulations necessary for 
the enforcement of the act.*® It-is not possible, as yet, 
to determine accurately how much weight a court will 
actually attach to regulations made under particular 
rule-making powers.*! However, the repeated re-enact- 
ment of such provisions, following the publication of 
regulations, as well as the very absence of litigation, 
undoubtedly makes the regulations less vulnerable year 
by year.*° 

IV 
Summary 


A determination of the powers of review which 
should be exercised by Federal courts and the Board 
involves first a consideration of the general character 
of the Commissioner’s determinations, and his means 
of arriving at them.** Moreover, the inquiry will be 
sharpened by an examination of the dissimilarities in 
procedure before the Commissioner on the one hand 
and the courts and the Board on the other.** 





76We are also mindful of the rule that the regulations and 
practices of administrative departments are entitled to weight 
and serious consideration in construing a statute; but opposed 
to this rule is the familiar one that it is for the courts to con- 
strue a statute, and not the executive departments of the gov- 
ernment, and where, as here, we are satisfied that the statute 
requires the construction which we have attributed to it, a 
treasury regulation rises to no higher dignity than an expression 
of opinion,” Douglas v. Edwards, 298 Fed. 229 (1924), rev’d 
269 U. S. 204, 46 Sup. Ct. 85 (1925). 

77See The Federal Income Tar (COLUMBIA LECTURES, 1920), at 
113; Montgomery, Federal Tax Practice, 6. 

78See New Creek Co. v. Lederer, 295 Fed. 433 (C. C. A. 3rd, 
1924): Kehota Mining Co. v. Lewellyn, 30 F. (2d) 817 (C. C. A. 
3rd, 1929), cert. den. 279 U. S. 864, 49 Sup. Ct. 480 (1929). 
Cf. Reinecke v. Spaulding, 30 F. (2d) 369 (C. C. A. 7th, 1929), 
cert. granted 279 U. S. 831, 49 Sup. Ct. 352 (1929). 

79Hartford-Connecticut Trust Co. v. Haton, 34 F. (2d) 656 
(1929), rev’g 27 F. (2d) 530 (D. Conn. 1928). Cf. Stern v. U. 8. 
31 F. (2d) 960 (W. D. Wash. 1929), enforcing an administra- 
tive regulation. 

80§ 62 of the present law. 

81It will be interesting, for example, to observe the fate of 
ey te a 75, made under the very specific grant of power in 
§$ 141(b). 

82The reenactment is likely to be regarded as a, legislative 
approval of the regulations (Burk-Waggoner Oil Assn. v. Hopkins, 
296 Fed. 492 (N. D. Tex. 1924), aff'd 269 U. 8. 110, 46 Sup. Ct. 
48 (1925); Schweizer v. Mager, 296 Fed. 49 334 (N. D. Ill. 
1924); Provost v. United States, 60 Ct. Cl. 49 (1924); and a 
long-accepted construction is of itself likely to be approved. 
(Bowring v. Bowers, 24 F. (2d) 918 (C. C. A. 2d, 1928) ; Baltzell 
v. Mitchell, 3 F. (2d) 428 (C. C. A. Ist, 1925), cert. den. 

88The previous article in (1928) 28 Columbia Law Review 563, 
and National Income Tar Magazine, Vol. VI, No. 6, p. 215, takes 
up_this matter in detail. 
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Mr. Justice Brandeis, in the Williamsport Wire Rope 
case®’ directed attention to the more important of the 
unique characteristics of Treasury procedure. In the 
first place, the subject-matter is highly technical, and 
involves many types of skill other than legal. Engi- 
neers and accountants, valuation experts and statis- 
ticians are essential to the proper functioning of the 
Bureau of Internal Revenue. In the second place, 


the conclusions reached would rest largely upon considerations 
not entirely susceptible of proof or disproof.®* 


The Bureau can and does consider facts which would 
be difficult or impossible to prove under common law 
rules of evidence, but which are nevertheless, highly 
material to the cases. This freedom from evidentiary 
trammels may assist a sloppy revenue agent; at least 
as frequently it is vital to the taxpayer’s own case. 
Where the law directs a determination to be made on 
the basis of a showing to the satisfaction of the Com- 
missioner, there is a strong inference that evidence 
which is material, though not legally admissible, may 
be considered. Again, very often the Treasury’s de- 
termination in a particular case is dependent upon or 
greatly aided by the facts found in a whole series of 
similar cases. The reasonableness of a particular allow- 
ance for depreciation or for a‘bad debt reserve may 
often be much more wisely determined by a considera- 
tion of similar situations in other cases. 


To some extent, the Board possesses similar advan- 
tages; to a considerable extent it does not. Its per- 
sonnel is almost wholly law-trained; but it has an as- 
sisting staff, which, though not large,®’ is competent 
to ferret out technical information, and is fortunate in 
being located in Washington close by the collections of 
requisite data. Its rules of evidence, though perhaps 
less strict than a common law court’s,®* are certainly 
more rigid than the Bureau’s. Finally, since its juris- 
diction is wholly limited to Federal income and estate 
tax cases, its potentialties for acquiring specialized ex- 
perience necessary to sound determinations are very 
great. For example, a mere list of the Board’s deter- 
minations of depreciation rates runs into many pages, 
and embraces the greatest variety of subject matter. 
In five years, it has rendered some 5,600 decisions on 
tax cases.*® 


The Court of Claims has a somewhat more flexible 
procedure than the district courts,°° and a somewhat 
greater opportunity for specialization. Much could be 
said*' for conferring upon that court jurisdiction in 
refund cases similar to that of the Board in appeals 
from determinations of deficiencies. Several objections 
may, however, be urged. In the first place, the Court 
of Claims cannot concentrate on tax cases, as the Board 


84General discussions of Treasury, Board and court procedure 
appear in MontTGcoMeERY, Federal Tax Practice, and KLEIN, Fed- 
eral Income Tavation. 


85Brandeis, J., in the Williamsport Case, cited supra note 3. 

86Williamsport Wire Rope Oo. v. United States, supra note 3. 

87At the present time, the Board has 27 attorneys and 3 
auditors or accountants to assist its members. 


88§ 907(a) of the 1926 law, as amended, provides in part: 
“The proceedings of the Board and its divisions shall be con- 
ducted . - in accordance with the rules of evidence applicable 
in courts of equity of the District of Columbia.” In practice, 
members of the Board appear to be quite liberal in admitting 
evidence “for what it is worth.” 

89See also supra note 18. 


90See its rules, and BicKrorpD, Court Procedure in Federal Tat 
Cases, 177 et seq. 


91Some arguments for this view are presented in a series of 
articles by Donald Horne of the New York bar in the Wall Street 
Journal for June 20 and 28, and July 6 and 12, 1988. 
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Doing One Thing Well 


A fundamental rule of fine craftsmanship is to con- 
centrate on one especial task. 


Each unrelated effort is time and energy wasted. 


Each departure is a side road leading away from 
the main goal. 


Excellence is never won by vacillation. Its first 
condition is absolute constancy of endeavor. 


In 1873 (fifty-seven years ago) this company in- 
troduced the first unit of the now well known 
system of Shepard’s Citations. 


Ever since that time the publishers have applied 
themselves wholeheartedly to the purpose of -im- 
proving this service. 


All of their skill and resources have been devoted 
to this one task. 


To carry on a historical investigation of every re- 
ported decision and statutory enactment. 


To save time and labor in the process of unifying 
and simplifying the law. 


And to preserve a systematic analysis of the law 
which history teaches us outlives every other type 
of human institution. 


Pr. 


The Frank Shepard Company 


76-88 Lafayette Street, New York 
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can; its jurisdiction extends much further.** At pres- 
ent, it decides only about 5 per cent of the Federal tax 
cases presented to tribunals of original jurisdiction. 
Moreover, as the Board’s reputation becomes estab- 
lished, refund cases should decrease, since ordinarily 
a taxpayer will prefer when he can to defer payment 
until the final determination of his liability by a court. 
Finally, under the present law the district courts have 
concurrent jurisdiction with the Court of Claims in tax 
cases ;** to confer jurisdiction upon the one court 
would automatically confer it upon the others. 


The Federal district courts have no technical staff, 
nor much opportunity of obtaining detailed technical 
information except as it may be laboriously presented 
on the witness stand in a particular case. The rules 
of evidence insure the exclusion of much material in- 
formation. Although the budget of tax cases seems 
to be increasing, the possibility of specialized experi- 
ence is relatively slight. A particular Federal district 
judge will perhaps decide one depreciation case in a 


period during which the Board decides 100 and the 
Bureau 1000.%° 


Clearly these considerations apply with more force 
to some determinations of the Commissioner than to 
others. In the first place, it appears that the Commis- 
sioner’s requirements as to matters of administrative 
procedure, particularly those made under express stat- 
utory authority, should not be overturned either by 
the Board or the courts unless they are wholly unrea- 
sonable. If the Commissioner’s approval of a change 
in the taxable year is requisite, no taxpayer should be 
allowed by the Board or the courts to make such a 
change without such approval, unless it has been ap- 
plied for and denied unreasonably. This conclusion 
seems in fact to be reached by the cases.*° 


The second class of cases are those involving sec- 
tions of the law which make certain determinations 
depend upon the discretion, belief, opinion, or satisfac- 
tion of the Commissioner. In these, the Board gives 
the Commissioner the benefit of a presumption of 
prima facie correctness; the courts seem inclined to 
review only on a showing of abuse of discretion.®’ 
Since the Board has the duty, by the terms of the laws 
of redetermining the correct amount of the tax,°* and 
at least some part of the Commissioner’s facilities and 
experience for doing so, it is believed that it has the 
power to substitute its judgment for that of the Com- 
missioner in these cases. Its own decisions are to that 
effect; and the Oesterlein case points that way. In 
favor of the view also is the desirability of an inde- 
pendent review outside of the Treasury Department. 
The fact that the burden of proof is on the taxpayer, 
is, perhaps, a sufficient safeguard of the revenues. 


On the other hand, it is submitted that the courts 
should not in such cases overthrow the Commissioner’s 
determination in the absence of a clear showing of fail- 


82See 28 U. S. C., § 250; and supra note 19. 
93See the table, supra note 18. 
9428 U. S. C., § 41; Rev. Act or 1926, § 1122(c). 


%5As shown in note 18 supra, the district courts in the second 
circuit decided more tax cases in the first eleven months of 1929 
than those in any other circuit. There being 27 cases and 19 
district judges, the average was about 1% per judge. In the 
same period the Board decided 944 cases, or just under 59 per 
member. 

96See the discussion on pages 138 and 140. Cf. Nat. Bank of 
So. Car., supra note 63. 

97See the discussion on pages 139-140; 157-158. 

98 See §§ 904 and 308 of the 1928 law, and § 272 of the 1928 
‘law. 
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ure to exercise discretion, when the duty existed, or 
of an abuse of discretion. The opinion of the Com- 
missioner that the use of inventories is necessary, for 
example, involves an expert knowledge and a wide ex- 
perience which a court does not have.®® Moreover, it 
was evidently the legislative intent to delegate the de- 
termination, administrative in character, to the Com- 
missioner.’°° Where a showing to the satisfaction of 
the Commissioner is required, it is reasonably likely 
that the need of administrative experience to make the 
determination, as well as the difficulty of exact proof, 
was a controlling reason for the delegation of power. 
A court should not lightly substitute its own judgment. 
But a legislative re-examination of the wording of the 
statutory provisions conferring powers on the Com- 
missioner would seem to be desirable. There is some 
indication that the variety of phrasing was more in- 
advertent than intentional. If courts are to abide by 
the letter of the law, the law ought at least to be accu- 
rately phrased. 


In the last analysis, the degree of freedom with 
which the Board and the courts review determinations 
of the Commissioner is likely to vary inversely with the 
degree of acceptance of responsibility by his officials 
for impartial administration. Too often, it has been 
apparent that revenue officials are dodging their duties, 
by invariably deciding the difficult or the large cases 
adversely to the taxpayer, thereby compelling the tax- 
payer to pursue an expensive appeal. In consequence, 
the Board and Federal courts have frequently felt that 
they must put themselves in the place of the Commis- 
sioner, and must exercise the judgment or discretion 
which his officials failed to use. Congress has in fact 
delegated many powers to the Commissioner ; his off- 
cials are generally in a much better position to exercise 
them wisely than either the courts or the Board. But 
the keystone of proper administration of the present 
revenue system is impartial, as well as speedy, action 
by the Commissioner. If a tradition of impartiality 
can be built up, many expensive appeals can be 
avoided ; and courts can be relied upon to keep exer- 
cise of the judicial function within its proper limits. 


99See, e.g., DICKINSON, op. cit. supra note 71, at 269: ‘Where 
it is mainly expert knowledge and judgment which are required 
to settle the issues, the courts should treat as conclusive the 
determinations of the proper officials. This is often true, for 
instance, in cases involving administration of the customs and 
internal revenue laws. Whether or not this task is to be re- 
garded as the interpretation of law, it is, in most instances, a 
technical matter, and only by leaving it to the determination ot 
administrative officials themselves can a helpful uniformity 0! 
decision, and ultimately a body of consistent administrative 
practice, be built up. This is not a field for the development ol 
general rules of law but rather for the evolution of rules of 
technical practice.” 


100Cf. Charles E. Hughes, Some Aspects of the Development of 
American Law, 39 N. Y. State Bar Assn., Repts. 266, 269: 

“There have been constant manifestations of a deepening con- 
viction of the impotency of legislatures with respect to some 0! 
the most important departments of law_making. Complaints 
must be heard, expert investigations conducted, complex situa- 
tions deliberately and impartially analyzed, and legislative rules 
intelligently adapted to a myriad of instances falling within 4 
general class. It was not difficult to frame legislation establish- 
ing a general standard, but to translate an accepted principle 
into regulations wisely adapted to particular cases required an 
experienced body sitting continuously and removed as far as 
possible from blandishments and intrigues of politics. This 
administrative type is not essentially new in itself, but the 
extension of its use in state and nation constitutes a new de- 
parture . . The ideal which has been presented in justification 
of these new agencies, and that which alone holds promise 0! 
benefit rather than of hurt to the community, is the ideal 0! 
special knowledge, flexibility, disinterestedness, and sound juds- 
ment in applying broad legislative principles that are essential 
to the protection of the community, and of every useful activit) 
affected, to the intricate situation created by expanding enter- 
prise. 
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